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In the Court of Appeals of the District of 

Columbia 

APRIL TERM, 1932 

I 

- ' I 

No. 5747 ! 

Adolph Rudy Moder, James Palmer Caparrotta, 

James Richard Posey, alias Domenick j Capar- 

i 

rotta, Rocco Pellicano, and Thomas Michael 

Crane, appellants j o 

; v. .|‘ •. / 

United States of America, appellee 

BRIEF FOR APPELLEE 

. • • 

• < • , • 

* • 

STATEMENT OF THE CASE 

» * 

. . 

As the appellants herein have filed no brief ip 
this appeal, a brief statement of this case is herein 
set out, for the assistance of this Honorable Court. 

The indictment in this case was returned against 
the thirty-six defendants therein named, including 
these appellants, and charges that these thirty-si^ 
defendants under the several aliases thereifi. 
named, during the period from January lstj 1929, 
to December 3rd, 1931, conspired together, and 
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* 


with one Arthur Dean Daniel, Jr., and with one 
Edward T. Crismond, and with others to the Grand 
Jury unknown, to commit a large number of of¬ 
fenses against the United States, that is to say, a 
large number of offenses consisting in the unlawful 
manufacture of liquor at eight several buildings; 
a large number of offenses consisting in the un¬ 
lawful possession of liquor at twenty-three several 
buildings; a large number of offenses consisting in 
the unlawful transportation of liquor from five 
several buildings to eleven other buildings; a large 
number of offenses consisting in the unlawful sale 
of liquor at twelve several buildings; a large num¬ 
ber of offenses consisting in the unlawful posses¬ 
sion of property designed for the unlawful manu¬ 
facture of liquor at nine several buildings; and a 
large number of offenses, each consisting in main¬ 
taining a common nuisance at one of eleven several 
buildings, all in the District of Columbia. The 
indictment sets forth thirty-two overt acts, com¬ 
mitted by said defendants, at least one overt act 
being set out for each of said thirty-six defendants. 

Before the trial, the following twenty-one de¬ 
fendants entered pleas of guilty to the indictment 
herein; namely, Harry Zimberg, Abraham Zim- 
berg, Joseph Zimberg, Solomon Zimberg, Charles 
Everett Mills, Helen Zimberg, Bernice Zimberg, 
Maurice Chipiwalt, Nick Macchiarella, Malcolm 
Scott McGehee, Domenick J. Musolino, Gus Le- 
Vigne, Wesley Williams, Louis Specter, Samuel 
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i 

Aaron Specter, Joseph Andrews, Addie Skari, 
Ragnar Skari, Charles C. Maggio, Ellis Lee Mor¬ 
ris, and Louise Zimberg. A nolle prosequi was 
entered as to the defendant John Giovinazzo. 

This cause was tried before Mr. Justice Letts 
and a jury against each of these appellants, Adolph 
Rudy Moder, Janies Caparrotta, Rocco Pellicano, 
James Richard Posey, alias Domenick Caparrotta, 
and Thomas M. Crane, and also against the de¬ 
fendants below, Frederick Spasaro, Bruno Cris- 
tarello, Frank Maida, Michael Spinell, Angelo 
Schiattareggia, Antenntta Pellicano, Rose Capar¬ 
rotta, and John Thomas Traynor. The defendant 
Joseph Maimone was not tried, he bein^ at the 
time of the trial held by the Maryland authorities 
on another charge. 

Of these latter thirteen defendants below, each 
of these five appellants, together with the defend¬ 
ants below, Antenntta Pellicano, Rose Caparrotta 
and Frederick Spasaro, were found guilty as 
charged by the jury, and the other five of ^aid de¬ 
fendants were found not guilty. 

This appeal is prosecuted only by the appellants 
Moder, Rocco Pellicano, James Caparrotta, Posey 
(alias Domenick Caparrotta) and Crane. 

The evidence in this record is so voluminous and 

. 

consists of so many details, that the space jof this 
brief permits only a bare outline of thk facts 
proven at the trial below. The evidence in this 
record proved, in brief, the following facts j: 
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This conspiracy centered at the home of the de¬ 
fendants below, Harry Zimberg and his wife, 

• • * «r 

Louise Zimberg, at 1616 East Capitol Street, in 

i 

this City. The brothers, Harry Zimberg, Joseph 

» * . v 

Zimberg, Solomon Zimberg, and Abraham Zimberg, 
were related by marriage to the defendants Louis 
Specter and Samuel Specter. At these premises 
the greater part of these thirty-six defendants 
would assemble and from there direct the various 

. i » 

other operatives. At these premises large quan- 
tities of liquor were seized on several occasions; and 
from these premises, as well as to the same, the 
appellants Moder, Crane, Rocco Pellicano, and the 
defendants Chitiwalt, Macchiarella, Harry Zim¬ 
berg, Abe Zimberg, Giovinazzo, Mills, and Spasaro, 

• •' * 

transported large quantities of liquor on many oc¬ 
casions, from and to other places in Washington, 

District of Columbia, maintained by said de- 

/ * • • • «- 

fendants. 

. These defendants below also hired and operated 

eight several buildings in Washington, at each of 

which they set up stills and manufactured large 

quantities of liquor, for the most part peach 

brandv. 

•> 

One of these places was the building 609 A 
Street SE., which was leased by the appellant 
James Caparrotta, under the name of “James 
Palmer,” where Harry Zimberg installed a still, 
which was operated by the defendant Maggio and 
the appellant James Caparrotta. To these prem- 
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ises the appellant Moder transported large quanti¬ 
ties of sugar, peaches, and Mason jars, from which 
Maggio there manufactured large quantities of 
peach brandy, and the appellant Moder! trans¬ 
ported daily large quantities of peach brandy from 
said premises to other places operated by said de¬ 
fendants. The appellant James Caparrott|a, dur- 

i 

ing part of this time, lived at these premises and 
introduced Maggio to Harry Zimberg, and later on 
moved to 231 Fourteenth Street SE. A still, sev- 

i 

eral mash barrels, and a gas bill made out to Moder 
were found in these premises. 

Another of said places was the premises 1645 
Rosedale Street, which was leased by the ctefend- 

■. . . j, 

ant Louis Specter, under the name of “Be}i Her¬ 
man,” and at which premises a still and ^ large 
quantity of peach mash were seized. 

Another of said places was the premises j.104 K 
Street N. E., which was leased by the defendant 
Joseph Zimberg, under the name of “Joe (prary.” 
To these premises the appellants Moder and |Rocco 

j* 

Pellicano transported quantities of sugar, peaches, 
and Mason jars, and a still was set up in these prem¬ 
ises by Harry Zimberg and other defendant^, and 
operated by Moder. From these premises J^toder 
transported large quantities of peach brandy, 
which had been manufactured there, to the prem¬ 
ises 1321 Pennsylvania Avenue, the home of the 
appellant Rocco Pellicano, and the accomplice Dan¬ 
iel also made similar deliveries, the amounts of 
which peach brandy so transported being si^ty to 
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seventy gallons each day. Daniel was arrested at 
these premises as he and Moder were about to carry 
from said premises a load of liquor, at which time 
Moder fled into said house and escaped through the 
roof, and ran therefrom to said premises 1321 Penn¬ 
sylvania Avenue S. E., after which Harry Zim- 
berg paid Moder to leave town. On this occasion, 
a still, 1,456 gallons of mash, 10 half-cases, and 31 
gallons of peach brandy were seized in said house, 
together with numerous quantities of sugar, 
peaches, and other things used in the manufacture 
of peach brandy. 

Another of said places was the premises 88 K 
Street N. E., owned and occupied by the defendant 
Spasaro, where a still was maintained by these de¬ 
fendants, and to these premises the defendant 
Spasaro transported large quantities of sugar, 
peaches, and Mason jars, and from which premises 
Spasaro transported large quantities of peach 
brandy to said premises 1616 East Capitol Street, 
and to other places maintained by said defendants. 
The defendant Musolino also made deliveries from 
this place. The appellants Moder, Rocco Pellicano, 
and the defendant Joseph Zimberg, also trans¬ 
ported large quantities of peach brandy from these 
premises to said premises 1321 Pennsylvania 
Avenue. 

Another of said places was the premises 512 G 
Street N. E., leased by the defendant Louis Specter, 
under the name of “Ben Myers,” where the de- 
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fendants Harry Zimberg and Louis Specter set up 
a still, which was operated by the appellant James 
Caparrotta and the defendant Maggio. To these 
premises James Caparrotta brought large supplies 
of sugar, peaches, and jars, and there he ancji Mag¬ 
gio manufactured peach brandy. A still and two 
thousand gallons of peach mash were seized at these 
premises and the defendant Maggio arrested ^t said 
premises. I 

Another of said places was the premises 211 Fif¬ 
teenth Street S. E., leased by the appellant James 
Caparrotta, under the name of “James Palmer.’’ 
Here a still, a large quantity of mash and peach 
brandy were seized. 

Another of said premises was the premise^ 2010 
R Street N. W., leased by the defendant Louisj Spec¬ 
ter, under the name of “Ben Meyers,” where the 
defendants Louis Specter and Samuel Aaron Spec¬ 
ter were arrested at the time that a large stillj 1,040 
gallons of peach mash, 800 pounds of sugar, and 
seven boxes of peaches were seized thereat. 

The eighth of said places was the premise^ 1040 
Bladensburg Road, where Harry Zimberg set up a 
still, and which was occupied apparently by the de¬ 
fendant Schiattareggia. A still, ten sixty-gallon 
barrels of mash, and one of the trucks sold by Cris- 
mond to these defendants, together with an electric 
light bill made out to Schiattareggia, were seized 
there. 

These eight places where stills were operated as 
aforesaid, were frequented by most of these tliirty- 


six defendants, including these appellants during 
one time or another in said period of time named 
in the indictment, and large deliveries of liquor 
were made therefrom by said defendants to the 
various speakeasies, hereafter mentioned, main¬ 
tained by said defendants. 

These defendants also operated three places of 
storage, where the liquor so manufactured and the 
supplies for the manufacture of such liquor were 
kept. 

One of these places of storage was the premises 
1142 Fifth Street N.E., which were leased by the 
appellant Moder, the telephone for which premises 
was contracted for by the defendant Joseph Zim- 
berg, under the name of “Joseph Gary.” Moder 
did not live here, but these premises were occupied 
by the defendants Joseph Zimberg and his wife, 
Helen Zimberg. Here the defendant Helen Zim¬ 
berg received orders for liquor, and relayed such 
orders to the premises 1321 Pennsylvania Avenue 
S.E. occupied by Rocco and Antenntta Pelli- 
eano, which orders were there filled. From these 
premises the defendants Mills, McGehee, and 
others transported large quantities of liquor, Mc¬ 
Gehee having been arrested there when he and 
Mills were apprehended in one such transaction, 
and Mills escaped, at which time a large quantity of 
peach brandy was seized in this house as well as in 
the garage at said premises, and on which occasion 
the defendant Helen Zimberg, who was present, 
gave as her name ‘‘Mrs. Moder.” The defendants 
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Harry Zimberg and Joseph Zimberg hired the wit¬ 
ness Daniel to haul liquor from these premises, 
which he did on many occasions. j 

Another of such places of storage was tfie said 
premises 1321 Pennsylvania Avenue, SE., which 
was leased by the defendant Joseph Zimberg, junder 
the name of “ Joe Gary,” but which were occupied 
by the appellant Rocco Pellicano, and his wife An- 
tenntta Pellicano. To these premises the appellants 
Moder and Rocco Pellicano transported large quan¬ 
tities of peach brandy from said premises 88 K 
Street, NE., and Moder also transported | large 
quantities of liquor thereto from said premises 1104 
K Street, NE. The defendant Antenntta Pellicano 
and the witness Daniel received at these premises 
numerous telephone orders for liquor, which Orders 
were telephoned by the defendant Helen Zimberg 
from said premises 1142 Fifth Street, NE., and 
which orders were filled by said Daniel and tlje ap¬ 
pellant Rocco Pellicano from supplies of liquor 
kept on these premises. The defendants Harry 
Zimberg and Joseph Zimberg hired Daniel to stay 
at these premises for this purpose, and the appel¬ 
lant Moder was a frequent visitor to these prenliises. 
Nineteen one-half cases of peach brandy were seized 
at these premises, and the defendant Antenntta) Pel¬ 
licano was arrested thereat, at which time 1 she 
stated that Harry Zimberg had brought the liquor 
there. 

These defendants also used the premises! 218 
Ninth Street, SE., as a rendezvous and pla<je of 
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storage. These premises were hired by Harry 
Zimberg as a bakery. The appellant Moder and 
the defendant Abe Zimberg, on several occasions, 
purchased and carried loads of sugar, peaches, and 
Mason jars to these premises, and from these prem¬ 
ises to the said places where stills were maintained 
as aforesaid by said defendants. The appellant 
Moder and the defendants Harry Zimberg, Abra¬ 
ham Zimberg, Joe Zimberg, Solomon Zimberg, Nick 
Macchiarella, Spasaro, and Cristarello, and others 
of the defendants below, frequently hung around 
this place, though not employed there. 

These defendants also maintained several speak¬ 
easies in this City, at which they retailed the peach 
brandy so manufactured and transported as above 
outlined. To briefly summarize some of these 
places and to point out by whom these speak-easies 
were operated, the following enumeration of such 
places, as shown by the evidence herein, may be 
helpful to the Court, no attempt being made to 
make any exhaustive review of the voluminous evi¬ 
dence with respect to these several places. 

The speakeasy at 211 C Street N. E., was, at first, 
leased by the appellant James Caparrotta, and op¬ 
erated by the defendants Abraham Zimberg, his 
wife, Bernice Zimberg, and John Traynor. After 
these premises were raided and a quantity of liquor 
seized therein, the premises were leased by the de¬ 
fendant Chipiwalt, at which time the appellant 
Crane and the defendant Chipiwalt operated the 
same, and Crane, Chipiwalt, and Louis Specter 
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transported liquor thereto. These premises were 
again raided and Crane and Chipiwalt wdre ar¬ 
rested thereat and a quantity of liquor 'seized 
therein. After this, these premises were leaded by 
the defendant Louis Specter, under the nakne of 
“Louis Katz,” during which period the same were 
operated by the defendants Bernice and Louise 
Zimberg, each of whom was arrested at a third raid 
at said premises, and a quantity of liquor seized 
thereat. 

The speakeasy at 236 Second Street N. eL was 
leased by the defendant Louis Specter, under the 
name of “Louis Katz,” and was operated by the 
defendants Abraham Zimberg, Harry Zimberg, and 
Louis Specter. These premises were raided |and a 
quantity of liquor seized therein, at which time the 
defendants Louis Specter and Abe Zimberg were 
arrested. 

The speakeasy at 487 Maryland Avenue 9. W., 
was leased by the defendant Ragnar Skari anil was 
operated by the defendants Addie Skari, Ragnar 
Skari, and Abraham Zimberg. This place alsj) was 
raided, and a quantity of liquor seized thereat, at 
which time Ragnar and Addie Skari were arrested 
thereat. 

The speakeasy at 608 I Street S. E., was leased 
by the defendant Joseph Zimberg, under the name 
of “Joe Gary,” and was operated by the defend¬ 
ants Louis Specter, Samuel Specter, Joseph Zim¬ 
berg, and Joseph Maimone. This speakeasy was 
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raided and a quantity of liquor seized therein, at 
the time of which raid the defendants Louis Spec¬ 
ter and Joseph Maimone were arrested. 

The speakeasy at 200 L Street was operated by 

i # 

the defendants Spinell, Maida, and Schiattareggia, 
and deliveries of liquor thereto were made by the 
appellant Moder, and the defendants Abraham 
Zimberg and Mills, from said premises 1616 East 
Capitol Street. Several sales of liquor were made 
by Spinell, Maida, and Schiattareggia at these prem¬ 
ises, and the same were raided, at which time a 
quantity of liquor was seized and the last three men¬ 
tioned defendants were arrested; at the time of the 
arrest Schiattareggia stated to the officers that he 
had procured the liquor from a man named 
L ‘Moder” on K Street. 

The speakeasy at 513 M Street N. E., was leased 
by the defendant Gus LeVigne, and was operated 
by the defendants Louis Specter, Joseph Zimberg, 
LeVigne, Williams, and Morris. The witness 
Daniel made frequent deliveries of liquor to this 
place. This place was raided on two occasions, on 
the first of which a large quantity of liquor was 
seized and the defendants LeVigne and Williams 
arrested, and on the second occasion the defendants 
Morris and LeVigne were arrested and another 
large quantity of liquor seized therein. 

The speakeasy at 318 Tenth Street S. E. was 

• . r f * 

leased by the defendant Solomon Zimberg, and was 
occupied by the defendant Joseph Zimberg, and 
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operated by Joseph Zimberg and the appellant 
Posev. Two of the investigating officers, wjio were 
unknown as officers to the defendant Harry Zim¬ 
berg, were introduced to Posey by said HarZim¬ 
berg and approved as customers. Various sales 
of peach brandy were made by Posey to th^se offi¬ 
cers at these premises. The defendant Mills and 
the witness Eckloff made deliveries of liquot to the 
appellant Posey at these premises from said prem¬ 
ises 1142 Fifth Street N. E. Posey was acquainted 
with both Harry Zimberg and Sol. Zimberg). 

The speakeasy at 620 L Street S. E., was leased 
by the defendant Samuel Specter under the name 
of “Meyer Katz,” and was operated by the appel¬ 
lant Posey. After the said speakeasy at 318 Tenth 
Street was closed, and this place was opened, the 
defendant Harry Zimberg sent the two same offi¬ 
cers to this place to see the appellant Posey, and 
Posey on several occasions sold liquor to these offi¬ 
cers at this place. The witness Daniel made fre¬ 
quent deliveries of liquor from the said premises 
1321 Pennsylvania Avenue S. E. (operated by the 
Pellicanos) to these premises. This place was 
maintained by the defendants Harry Zhrjberg, 
Louis Specter, and Samuel Specter, and was 
mainly operated by the appellant Posey. | 

The speakeasy at 231 Fourtenth Street S. E., 
was leased by the appellant James Caparrotta, 
under the name of “James Palmer,” and| was 
mainly operated by his wife, the defendant Rose 

156724—33-2 
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Caparrotta. To these premises the appellant 
Moder and the defendant Mills delivered liquor 
from said premises 1616 East Capitol Street, and 
the witness Daniel made daily deliveries to this 
place from said premises 1321 Pennsylvania Ave¬ 
nue S. E., at the time of which deliveries the de¬ 
fendants Louis Specter and Louise Zimberg were 
often present. These premises were raided and a 
quantity of liquor seized, and the defendant Rose 
Caparrotta arrested thereat. 

The speakeasy at 235 Fourteenth Street S. E., was 
leased, after the raid at 231 Fourteenth Street, 
by the appellant James Caparrotta likewise under 
the name of 4 ‘James Palmer,” and was operated by 
his wife, Rose Caparrotta, and the defendant An¬ 
drews. There Rose Caparrotta w T as raided twice, 
on both of which occasions she was arrested and 
quantities of liquor were seized, and on one of said 
occasions the defendant Andrews was arrested. 

The premises 142 Carroll Street were leased by the 
defendant Traynor, under the name of “John 
Hearly,” and operated by him. The defendant 
Bernice Zimberg also stayed at these premises. 
Several sales of liquor were made here by Traynor 
and the premises were subsequently raided and a 
quantity of liquor seized therein. 

The speakeasy at 1111 C Street S. E., was op¬ 
erated by the defendant Sol Zimberg, who made 
sales of liquor thereat, and when said premises were 
raided the defendant Sol Zimberg and the appellant 
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Posey were arrested thereat, at which time ^ quan¬ 
tity of liquor was seized At the time of these ar¬ 
rests, the defendant Samuel Specter wad about 
these premises. 

The speakeasy at 19 Eighth Street, SE., was 
leased by the defendant Harry Zimberg and was 
operated by his wife, Louise Zimberg, who made 
several sales of liquor thereat and was arrested 
therein at the time a quantity of liquor was seized 
there. 

The premises 1012 Pennsylvania Avenue |S. E., 
were leased by the defendant Joseph Zimberg and 
operated by Joseph Zimberg and his wife, the de¬ 
fendant Helen Zimberg, both of whom sold Uquor 
at said premises, and at a raid of said premjises a 
quantity of liquor was seized and the defendant 
Joseph Zimberg was arrested. 

Large quantities of liquor were from time 1 6 time 
delivered from the said various places where ljiquor 
was manufactured and stored, as above stated, to 
these several speakeasies by various of these de¬ 
fendants, and from the proceeds of the sales of 
liquor at these speakeasies the defendant Joseph 
Zimberg collected the money received, turned the 
same over to his brother, the defendant Harry Zim¬ 
berg, who, after paying the expenses, divided said 
money between the appellant Moder, the defendant 
Louis Specter, and himself. 

The evidence further shows that Harry Zimberg 
purchased from the witness Crismond a consider- 
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able number of second-hand automobiles, most of 
which were purchased under conditional bills of 
sale in the name of the appellant, James Caparrotta, 
which automobiles were used by various of the said 
defendants in making the deliveries of liquor out¬ 
lined herein. 

The evidence further shows that the defendant 
Harry Zimberg, at the time he hired the defendants 
Maggio, Morris, and Chipiwalt, and the witness 
Daniel to work for this confederation, agreed to 
pay such persons certain wages, and further agreed 
that, if they should be arrested, he would furnish 
them with an attorney, a bondsman, and pay them 
certain money while they might be in custody, and 
that he did furnish an attorney and bondsman in 
several instances, and that he made similar ar¬ 
rangements with 4 ‘the other boys” who worked for 
him. 

The evidence,- in short, showed that all of these 
thirty-six defendants, including these five appel¬ 
lants, were working together in a common enter¬ 
prise to manufacture large quantities of intoxicat¬ 
ing liquor at the various places where they thus 
operated stills, to transport such liquor to the said 
various places of storage, and to the said various 
speakeasies, and to retail such liquors at such 
speakeasies, some playing a leading part and some 
a minor part in carrying out such unlawful enter¬ 
prise, but each fulfilling a necessary part in the 
execution of the common enterprise. 


The trial of this cause lasted substantially three 
weeks and closed with the above result. Spch ma¬ 
terial portions of the evidence as are pertinent to 
the assignments of error herein, will be briefly dis¬ 
cussed under the appropriate points in this argu¬ 
ment. 

ARGUMENT 

In presenting the argument on behalf of the ap¬ 
pellee herein, the appellee is confronted with the 
fact that the appellants herein have failed tb file a 
brief in their behalf, and with the further fact 
that the several assignments of error filed herein by 
said appellants, save only assignments numbered 
two and three, are so general, indefinite, and Vague, 
that it is exceedingly difficult to divine what alleged 
errors are relied upon by these appellants. This 
argument will, therefore, by necessity, be directed 
to and based upon said assignments of b^ror, 
grouping such of said assignments as appear to 
attempt to cover the same subject matter, and dis¬ 
cussing under each of said assignments such propo¬ 
sitions of law as the appellee herein is able |o di¬ 
vine from the general and indefinite phraseology 
of said several assignments, in the hope thalt the 
appellee herein may be of some assistance tb this 
Honorable Court in this appeal. This argujnent 
will, therefore, be presented under the following 
nine points covering each of the thirteen assign¬ 
ments of error filed herein by the appellants herein. 
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Point I 

The court below properly admitted in evidence the lease 
of the premises, 211 C Street N. E., to the appellant, 
James Caparrotta, marked Government Exhibit 86 

The appellant’s assignment of error, which ap¬ 
parently attempts to attack this proposition, is As¬ 
signment of Error No. 1, which reads as follows: 

1. The Court erred in admitting certain 
documentary evidence beyond the time al¬ 
leged in the indictment. 

There appears in the record herein only one 
piece of evidence, to the admission of which this 
assignment can refer, and the evidence to which 
the appellants apparently object by their assign¬ 
ment of error No. 1, is the lease of premises 211 
C Street N. E., in this City, dated October 30,1928, 
whereby the firm of B. Leonard & Company leased 
said premises to the appellant James Palmer 
Caparrotta. The witnesses Bernard R. Edwards 
and Elmer B. Thomas testified that they were em¬ 
ployed by B. Leonard & Company, real estate 
dealers, and that on October 28, 1928, the said 
premises 211 C Street N. E., were leased by said 
B. Leonard & Company to James Caparrotta, who 
took possession of said premises on said October 
30,1928, and moved out of the same about August, 
1929, during which period of time the rent for said . 
premises was paid by certain persons and charged 
to the account of said James Caparrotta. (Rec. 
pp. 90, 91, 92.) The signature of the lessee upon 
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this lease was proven by the handwriting expert, 
Dr. Farrar, to be in the handwriting of the appel¬ 
lant James Caparrotta. (Rec. p. 90.) 

Counsel for the appellant James Caparrjotta ob¬ 
jected to the introduction of this lease in evidence 
upon the ground that the same was dated before 
the period covered by the indictment hereip. But 
the Court below, observing that the period Covered 
by the term of this lease ran into the period |of time 

i 

covered by this indictment, overruled said objection 

I 

and, subject to the appellant James Capaifrotta’s 
exception, admitted said lease in evidence as Gov¬ 
ernment Exhibit 86. (See Rec. p. 100.) More¬ 
over, there was considerable evidence in this case 
tending to show that the appellant James papar- 
rotta, as well as certain other defendants nained in 
this indictment, were connected with the \ise of 
these premises as a speak-easy, during the jperiod 
covered by this indictment, and that said premises 
were used by the defendants below in carrying on 
the conspiracy charged. 

It is submitted that it is too plain for argument 
that the mere fact that this lease was dated and 

I 

executed about two months before the period cov¬ 
ered by this indictment, did not render suchj lease 
inadmissible. Its date was not the material factor. 
The fact that the term of the lease was, ini fact, 
covered in part by the period of time set fopth in 
this indictment, and the further fact that, during 
said period of time said premises were being j used 
by some of the defendants named in said iiidict- 
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rnent, were the material factors with respect to 
such lease. This lease was not offered for the pur¬ 
pose of showing as an overt act the execution of 
said lease, but to show that during the period of 
time covered by the indictment herein and during 
the period of time covered by the evidence as to 
the use of the said premises by these defendants, 
the said premises were under lease to one of the 
said defendants, namely, the appellant James 
Gaparrotta, and to explain transactions occurring 
during the time covered by the indictment. 

It is well settled that in the trial of an indict¬ 
ment under the conspiracy statute, evidence as to 
acts of the defendant committed at a date earlier 
than the period covered by the indictment, even 
beyond the period of the statute of limitations, is 
admissible to show that the same conspiracy was 
on foot. 

See Heike v. U . S 227 U. S. 131, where the 
Court, at page 145, says: 

Another objection to evidence concerned 
the admission of testimony that the same 
course of conduct was going on long before 
the date in the indictment when it is alleged 
that the defendants conspired. The indict¬ 
ment of course charged a conspiracy not 
barred by the statute of limitations, but it 
was permissible to prove that the course of 
fraud was entered on long before and kept 
up. Wood v. United States, 16 Pet. 342, 
360. Standard Oil Co . v. United States, 221 
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U. S. 1, 76. The acts and directions of ear¬ 
lier date tended to show that the saijne con¬ 
spiracy was on foot. The petitioner was 
there. The time of his becoming a party to 
it was uncertain. The longer it had lasted 
the greater the probability that he knew of 
it and that his acts that helped it were done 
with knowledge of this effect. 

See also the case of Cooper v. U . S., 9 lj\ (2d) 
216-223 (C. C. A. 8), where, under an indictment 
for conspiracy, the Court upheld the admission of 
books covering years previous to the time covered 
by the indictment, upon the ground that siich re¬ 
course to the books was necessary to verify and 
explain entries therein relating to the period of 
time in controversy. 

See also the case of Merrill v. Z7. S., 40 Fj. (2d) 
315-316 (C. C. A. 5), where the Court said:; 

The proof of the conspiracy being Admit¬ 
tedly sufficient after May 8, 1926, we con¬ 
clude that, in view of the other evidence, the 
entry on the books and the preparation of 
the list of creditors by Merrill were circum¬ 
stances tending to show the existence j)f the 
conspiracy at the earlier dates, and therefore 
admissible against both, not as overt acts of 
one binding upon the other, but as mere 
circumstances which, together with the other 
evidence, the jury was entitled to consider 
for the purpose just mentioned. 

The fact that this would extend the con¬ 
spiracy back to a date prior to that tyid in 


i 
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the indictment is immaterial, as the overt 
acts are within the period of the statute of 
limitations. U. S. v. Hutchins, 26 Fed. Cas. 
page 442, No. 15430; U . S . v. Goldberg, 25 
Fed. Cas. page 1342, No. 15223; Bradford v. 
TJ. S. (C. C. A.) 152 F. 617; Heike v. U . S 
227 U. S. 139, 33 S. Ct. 226, 57 L. Ed. 450. 

See also the case of Hood v. Z7. S., 23 F. (2d) 
472 (C. C. A. 8), where the Court, at page 475, said: 

But counsel urge that the testimony is in¬ 
competent for the further reason that the 
indictment limits the conspiracy to the pe¬ 
riod between November 1,1925, and January 
5,1926, and that the inquiry can not go back 
of the first of these dates. The indictment 
does say that “said conspiracy was continu¬ 
ally in existence between the dates of No¬ 
vember 1, 1925, and January 5, 1926”; but 
this does not confine the prosecution to 
events transpiring between these dates, pro¬ 
vided the activities of the defendants, for an 
antecedent period reasonably proximate, 
shed light upon and tend to establish the con¬ 
spiracy as laid . The testimony tends con- 
• vincingly to show that these identical con¬ 
spiracies existed and were in active opera¬ 
tion long prior to the dates charged in the 
indictment. Heike v. United States, 227 
U. S. 131, 33 S. Ct. 226, 57 L. Ed. 450, Ann. 
Cas. 1914C, 128; Wood v. United States, 16 
Pet. 358, 10 L. Ed. 987; Baker v. United 
States (C. C. A. 8), 276 F. 283; Jelke v. 
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United States (C. C. A. 7), 255 F. 264j; Brad¬ 
ford et al. v. United States (C. C. A. 5), 

152 F. 617. 

See also upon this proposition the following 
cases: 

Harvey v. U . S., 23 F. (2d) 561 at p. 565 
(C. C. A. 2). 

Rubio v. U. S., 22 F. (2d) 766 at p. 768 
(C. C. A. 9). 

Chafin v. Z7. S., 5 F. (2d) 592 at p. 596 
(C. C. A. 4). 

Williamson v. U . S., 207 U. S. 425. 

DeWitt v. U . 5., 291 F. 995 (C. C. A. |S.) 

Sears v. Z7. 264 F. 257 (C. C. A. 1). 

It is therefore clear that there was no efror in 
admitting in evidence the above mentionedf lease, 
and that there is no merit in appellants’ assign¬ 
ment of error No. 1. i 

i 

Moreover, the appellee respectfully submits that 
this assignment of error is insufficient in f<jrm to 
be availed of, in that it fails to point out tile spe¬ 
cific evidence, the admission of which is claimed 
as error, and the appellee respectfully reffers to 
the argument set forth under Point III off this 
brief and the citations there made as to the insuf¬ 
ficiency of the assignments of error herein, ecjpially 

i 

as if the same were incorporated undeil this 
Point I. j 
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Point II 

The assignments of error that the court below erred in 
refusing to direct verdicts of not guilty, both at the close 
of the Government’s case and at the close of the defend¬ 
ants’ evidence, are without merit 

Appellants’ assignments of error Nos. 2 and 3, 
allege error in refusal to direct verdicts at the close 
of the Government’s evidence, as well as at the 
close of all of the evidence. 

At the close of the Government’s case, after the 
Government had rested, the appellants Crane and 
Pellicano, respectively moved for directed verdicts 
of not guilty, each of which motions was over¬ 
ruled, subject to the exceptions of said appellants 
Crane and Pellicano . (See Rec. p. 125). None of 
the appellants herein, James Caparrotta, Adolph 
R. Moder and James R. Posey, made a motion for 
such a directed verdict. (See Rec. pp. 124H25.) 
Thereafter the Court addressed the counsel for 
the defendants below as follows: “Is that all 
now?” to which inquiry there was no response 
from counsel, and thereupon the jury was recalled, 
and after counsel for the defendants below asked 
the Court for a continuance in order to interview 
their witnesses before introducing evidence in their 
behalf, which request was refused by the Court 
(see Rec. p. 125), the appellant Thomas M. Crane 
(Rec. pp. 125-127), the appellant James R. Posey 
(Rec. pp. 128-130), and the appellant Adolph R . 
Moder (Rec. pp. 135-139), each took the witness 
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stand and testified in their own behalf. Neither 
of the appellants, James Caparrotta or Rocco Pel- 
licano, however, took the witness stand. (Rec. 
pp. 124-139.) 

At the close of all of the defendants’ evidence 
neither the appellant Crane, nor the appellant Pel- 
lieano, who were the only appellants herein who 
moved for directed verdicts at the close of t!he Gov- 

■ • i 

ernment’s evidence, renewed their said motions, and 
no one of these five appellants, nor any of I the de- 
fendants below made any motion for such (greeted 
verdict at the close of the defendants’ evidence. 
(Rec. p. 139.) Upon the conclusion of the defend¬ 
ants’ evidence, no motions for directed Verdicts 
having been made, each of these appellants an¬ 
nounced that they rested their case, and tike case 
was thereupon submitted to the jury and ^ach of 
the appellants herein was found guilty as charged. 
(Ree. p. 139.) 

At the outset it is respectfully submitted that 
the record shows that no one of the appellants, 
James Caparrotta, Moder, and Posey interposed a 
motion for a directed verdict, either at the close of 
the Government’s evidence, nor at the conclusion of 
the whole case, and that, therefore, on well-settled 
principles of law, they can not now be heird to 
argue that the Court below erred in submitting the 
case, as against them, to the jury. 

That this is the settled law, see the case of Hau- 

7 i 

sen v. Boyd, 161 U. S. 397, where the Subreme 
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Court, in considering a similar assignment of error, 
at page 402 ? said: 

This assignment is of course without 
i merit, since it asks us to determine the 
weight of proof and thus usurp the province 
of the jury. There was no motion made at 
the close of the evidence to direct a verdict, 
and both parties therefore agreed to the sub¬ 
mission of the issues of fact to the consider¬ 
ation of the jury . In the absence of such a 
request we must assume that there was suf¬ 
ficient evidence to warrant the court in per¬ 
mitting the jury to draw the inferences 
proper to be deduced from the evidence in 
the case . 

To the same effect see the following cases: 

Havener v. U. S 15 F. (2d) 503 (C. C. 

A. 8). ■ / 

Hecht v. Alfaro, 10 F. (2d) 464 (C. C. A. 9). 
Smith v. U. S. (D. C. App.) No. 5642 not yet 
reported. 

Cooper v. Sillers, 30 App. (D. C.) 567. 

It is, of course, true that the appellants Moder, 
James Caparrotta, and Posey can not avail of the 
motions for directed verdicts made at the close 
of the Government’s case by the appellants Pel- 
lieano and Crane. 

See Mendleson et al. v. Z7. S., 60 W. L. R. (D. C. 
App.) 380 at page 382. 

Moreover, it is difficult to comprehend under 
what theory the appellants herein, Moder, James 
Caparrotta, and Posey, claim to urge these two 
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assignments of error, when the record is Vholly 
devoid of any exception in that respect saved by 
them, such an exception, in the nature of things 
being impossible, when none of said three appel¬ 
lants at any time requested a directed verdict as 
to them. 

It is, therefore, apparent that the appellants 
James Caparrotta, Moder, and Posey, not having 
made a motion at any stage of the trial beloW, are 
not in any position to now argue the appellants’ 
assignments of error Nos. 2 and 3. 

With respect to the appellants Crane and jPelli- 
cano, as we have already seen, they each made mo¬ 
tions for directed verdicts at the close c\f the 
Government’s case, which motions were overruled. 
The appellant Crane then took the stand in his be¬ 
half, but the defendant Pellicano did not take the 
stand. It is respectfully submitted that the appel¬ 
lant Crane, by voluntarily taking the witness ptand 
and offering testimony in defense, has waived his 
motion for a directed verdict made at the clqse of 
the Government’s case, by his failure to renew such 
motion at the close of the defense testimony. ! 

It is well settled that, where a defendant makes 
a motion for a directed verdict at the close df the 
Government’s evidence, he waives his exception to 
the denial of such motion by introducing evidence 
in his behalf, unless he renews such motion at the 

. 

close of the case. 
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This rule was well stated by this Honorable 
Court in the recent case of Smith v. U. S . (D. C. 
App.), No. 5642, decided December 27, 1932 (not 
yet reported), where this Honorable Court had this 
to say: 

Defendant then introduced evidence by 
three witnesses , but at the conclusion of the 
entire case did not renew his motion for 
verdict. 

The introduction of testimony by a de¬ 
fendant after exception to the denial of a 
motion for a directed verdict on the plain¬ 
tiff’s case is a waiver of the exception. Pero- 
vich v. United States, 205 U. S. 86; Green v. 
United States, 25 App. D. C. 549; Murray v. 
United States, 53 App. D. C. 126. 

In the case of Murray v. U. S., 53 App. (D. C.) 
119, this Court, speaking through Mr. Justice Bar¬ 
ber, Acting Associate Justice, at page 126, had this 
to say: 

There is no merit in the exception to the 
overruling of the appellant’s motion for a 
directed verdict as the close of the govern¬ 
ment’s evidence. By thereafter introducing 
testimony in his behalf, this exception was 
waived. Perovich v. United States, 205 U. S. 
86, 27 Sup. Ct. 456, 51 L. Ed. 722. 

To the same effect see the following cases: 

Pfeiffer v. U. S., 31 App. (D. C.) 109, 

Heshett v. Z7. S., 58 F. (2d) 897, at page • 
902 (C. C. A. 9), 
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Latham v. V. 8 2 F. (2d) 208 (C. CJ A. 4), 
at p. 354. 

With respect to the appellant Pellieano, who was 
one of the defendants below who moved foij a di¬ 
rected verdict at the close of the Government’s 
case, it appears from the record that six of ids co¬ 
defendants who were jointly indicted with him 
under this indictment, namely, the appellant Crane 
(Rec. pp. 125-127), the appellant Posey (Rec. pp. 
128-130), the defendant below, Rose Caparrotta, 
who was convicted (Rec. pp. 131-132), the defend¬ 
ant below, Traynor, who was acquitted (Rec. pp. 
132-133), the defendant below, Cristarello,| who 
likewise was acquitted (Rec. p. 134), and the ap¬ 
pellant Moder (Rec. pp. 135-139), each voluntarily 
took the witness stand and offered evidence ih de¬ 
fense ; and, in addition, the defendant t>elow 
Spasaro produced certain witnesses in defense 
(Rec. pp. 127-130-134). At the close of the whole 
evidence, Pellieano did not renew his motion for 
■a directed verdict, cmd thereupon rested his pose. 
(Rec. p. 139.) 

It is respectfully submitted that the appellant 
Roeco Pellieano also has waived his said mqtion 

I 

for a directed verdict. 

The case of Alderman et al. v. U. S., 279 F. 259 
(C. C. A. 5), seems to be squarely in point upon 
this point. In that case, Alderman with six others 
were indicted for conspiracy to violate the Na¬ 
tional Prohibition Act. At the conclusion of the 
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Government’s case, dll of the defendants moved 
for a directed verdict of not guilty, which motions 
were overruled. “They then introduced the testi¬ 
mony of one of it/heir number as a witness.” All 
seven defendants were convicted. It does not ap¬ 
pear that Alderman took the stand . The Court, in 
affirming the conviction had this to say: 

There was no motion for a directed ver¬ 
dict at the close of the entire evidence, but 
only at the close of the government’s case. 
The subsequent introduction of evidence by 
the defendant did away with any exception 
taken to the denial of the motion at the con¬ 
clusion of the government’s evidence. 
Sandals v. United States, 213 Fed. 569, 
573, 130 C. C. A. 149; Goldman v. United 
States, 220 Fed. 57, 61, 135 C. C. A. 625. 

The Supreme Court of the United States denied 
a writ of certiorari in the Alderman case, supra, 
see Alderman v. U. S., 259 U. S. 584. 

In the case of Felton v. U. S., 8 F. (2d) 990 
(C. C. A. 6), the Court laid down the same prin¬ 
ciple of law, saying: 

Even if it were presented, the plaintiff in 
error did not rely upon his motion for a di¬ 
rected verdict at the close of the evidence 
offered by the government, but, on the con¬ 
trary, offered as a witness, Theodore Sim- 
mones, who was jointly charged with him in 
each count of the information. 
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See also the ease of Jezewski v. U. S 13 it (2d) 
599 (C.*C. A. 6), where the Court, at page 601, made 
the following observation: 

It is insisted on behalf of the plaintiffs 
in error that the verdict and judgment are 
not sustained by the evidence. The record 
does not present this question, at least, in 
so far as a large number of these plaintiffs 
in error are concerned. Motions for directed 
verdicts were made at the close of the gov¬ 
ernment’s case. These motions were riot re¬ 
newed at the close of all the evidence, and by 
proceeding with the introduction of evidence 
in their own behalf the defendants Waived 
the error, if any, in overruling them. 

See also the case of Smith v. U. S. supra . 

See further the case of Bi Bonaventura et\ al . v. 
U. S 15 F. (2d) 494 (C. C. A. 4), where the bourt 
said: | 

In such case it is well settled that the ex¬ 
ception taken at the conclusion of the Gov¬ 
ernment’s evidence is waived by the defend¬ 
ant’s offering testimony thereafter, and fail¬ 
ing to renew the motion at the close df the 
trial. j 

See further the case of Epstein v. TJ. S 271 F. 
‘282, at p. 283 (C. C. A. 2), where the Court made 
this significant observation: 

It is elementary that any defendant or 
accused who desires to rest upon his motion 
to dismiss or direct at the close of the jilain- 



32 


tiff’s case or that of the prosecution, must 
himself rest; otherwise he must renew his 
motion at the close of all of the evidence . 

It is therefore respectfully submitted that the 
appellants Rocco Pellicano and Crane have each 
waived their motions for directed verdicts, and 
that none of the appellants herein are in a position 
now to urge the assignments of error Nos. 2 and 3. 

However, upon the theory that, notwithstanding 
the absence of proper exception to the refusal to 
direct a verdict and the appellant Crane’s and Pel¬ 
licano’s waivers of such motions, the Court may, 
nevertheless, in its discretion, consider whether 
there is substantial evidence in the record to have 
warranted the trial Court in submitting the case 
to the jury, the appellee respectfully submits that 
there was an abundance of substantial evidence in 
the case at bar, against each of these appellants 
to go to the jury, and that there was no error 
in submitting the case to the jury against these 
appellants. 

The evidence in this case is very voluminous and 
the details showing the connection of these appel¬ 
lants is of such length that it is quite impossible 
to set forth the same in the short space permitted 
in this brief. However, in the hope that it may 
be of some assistance to this Honorable Court, even 
at the expense of extending the length of this brief,, 
the following brief summary of the evidence in this 
record as to the connection of each of these appel¬ 
lants with this conspiracy is herein set out. We 
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have already seen, in the statement of the case made 
at the beginning of this brief, that the existence of 
the conspiracy charged in the indictment herein 
was amply proven at the trial below, with which 
conspiracy these appellants were connected np by 
the following evidence. j 

As to the appellant Adolph Rudy Moder, the rec¬ 
ord shows that on March 26, 1931, he was seen 
transporting 28 half-gallons of peach brandyj to the 
home of the defendant Harry Zimberg, at 1616 East 
Capitol Street, the automobile and the liquor seized 
and Moder escaped. (Rec. pp. 45-46), that on 
March 28,1931, he was arrested with the defendant 
Abraham Zimberg while transporting 18 half-gal¬ 
lons of peach brandy from said premises, 161(j> East 
Capitol Street. (Rec. p. 46); that upon various 
dates in March, 1931,, he was seen with other de¬ 
fendants below transporting liquor from said prem¬ 
ises, 1616 East Capitol Street, to other places, 
including the speakeasy at 231 Fourteenth Street 

_ T 

S. E., operated by the appellant James Caparrotta 
and his wife, the defendant Rose Caparrotta, and 
to the speakeasy at 200 L Street N. W., operated by 
the defendants Spinell, Schiattareggia and Maida 
(Rec. pp. 28-29-30-34, 45-46); that he purchased 
large quantities of sugar, dried peaches, and Mason 
jars and transported the same to several peaces 
operated by these defendants (Rec. pp. 28-29, 
36-37); that the defendants below, Morris, Chipi- 
walt, and Maggio testified as to Moder’s association 
with others of the defendants below in manu- 
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facturing, transporting, and selling liquor at the 
several joints operated by them (Rec. pp. 64, 55, 
103); that the lease of the premises, 609 A Street 
S. E., where said defendants operated a still, in the 
name of James Palmer (who was the appellant 
James Caparrotta), was in the handwriting of 
Moder (Rec. p. 98); that Moder applied for the 
installation of the telephone in said premises, 609 
A Street S. E., which telephone was afterwards 
transferred, upon said application, to the said home 
of the defendant Harry Zimberg, at 1616 East Cap¬ 
itol Street (Rec. pp. 80-81); that Moder brought 
sugar, peaches, and supplies to said premises, 609' 
A Street S. E., nightly, and that he and the defend¬ 
ant Maggio daily transported large quantities of 
peach brandy from said premises (Rec. p. 55) ; that 
the defendant Harry Zimberg hired Maggio to run 
a still there (Rec. p. 54); that Moder transported 
large quantities of sugar, peaches, and jars to the 
premises, 1104 K Street N. E., which were leased 
by the defendant Joseph Zimberg (Rec. pp. 36-37, 
73-74-75); that from the latter premises Moder 
daily transported large quantities of liquor to 1321 
Pennsylvania Avenue S. E., where the appellant 
Rocco Pellicano and his wife, the defendant An- 
tenntta Pellicano, lived and stored liquor (Rec. 
pp. 57-58); that Moder, when he and his co-con¬ 
spirator, Daniel, were detected carrying liquor from 
the garage in the rear of said premises, 1104 K 
Street N. E., ran into said premises and escaped 
and numerous documents identified as those of 
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Moder were found in said premises, as well as a 
still, large quantities of mash, and liquor (feec. pp. 
36-37-38); that Moder and the defendant Harry 
Zimberg, on several occasions, were seen at the 
latter premises (Rec. pp. 36-37,50, 68) ; thai} Moder 
leased the premises, 1142 Fifth Street N. E.^ where 
the defendant Joseph Zimberg lived, and to which 
premises the defendants Mills and McGehe^ deliv¬ 
ered quantities of liquor, and at which premises 
both Mills and McGehee were arrested delivering 
liquor (Rec. pp. 47, 73-74-75) ; that the defendant 
Helen Zimberg used the latter premises from which 
to relay orders for liquor to said Daniel ^t 1321 
Pennsylvania Avenue S. E., the home of Ro(jco and 
Antenntta Pellieano (Rec. pp. 57, 58, 59) ; that 
Moder was often seen at said home of Rocbo and 
Antenntta Pellieano, and transported liquor from 
88 K Street N. E., where the defendant Spasaro ran 
a still, to said premises, 1321 Pennsylvania Avenue 
where the defendants Rocco and Antenntta Pelli¬ 
eano lived (Rec.pp. 57,59) ; that Moder and several 
others of the defendants hung around the bakery 
shop of the defendant Harry Zimberg, at 219 [Ninth 
Street S. E., to which place Moder carriedj large 
quantities of sugar, peaches, and jars (Rec. p. 71); 
and that the defendant Harry Zimberg collected 
the proceeds of the sale of liquor at their various 
speakeasies, through the defendant Joe Zimberg, 
and divided the same with Moder and the defendant 
Louis Specter. (Rec. p. 58.) 
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As to the appellant James Gaparrotta, the record 
shows that Caparrotta purchased a number of 
automobiles from the witness Crismond, which 
were paid for by the defendant Harry Zimberg, 
and were used by various of these defendants for 
hauling liquor (Bee. pp. 65-66-67-68-69); that 
Caparrotta leased the said premises 609 A Street 
S. E., under the name of James Palmer (Bee. p. 
79), the signature on the lease of which premises 
in the name of “ James Palmer” being in Moderns 
handwriting (Bee. p. 98); that Caparrotta intro¬ 
duced the defendant Maggio to the defendant 
Harry Zimberg, who hired Maggio to run a still 
at the latter premises, and from which premises 
Moder made many deliveries of liquor (Bee. pp. 
54-55); that the appellant Caparrotta, together 
with the defendants Louis Specter and Maggio, 
ran a still at the premises 512 G Street N. E., to 
which premises Caparrotta brought large quanti¬ 
ties of sugar, peaches, etc., and that Caparrotta 
hired Maggio to assist him in the manufacture of 
large quantities of liquor at the latter premises, 
at which a still and two thousand gallons of mash 
and other paraphernalia were seized (Bee. pp. 55, 
56); that Caparrotta also leased, under the name 
of “James Palmer,” the premises 211 Fifteenth 
Street S. E., where a still and 32 barrels of mash 
and a quantity of whisky were seized (Bee. pp. 
99,107-108) ; that Caparrotta also leased the prem¬ 
ises 211 C Street N. E., where the defendants Ber¬ 
nice Zimberg, Abe Zimberg, Traynor, Louis Spec- 
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fer, Chipiwalt, and the appellant Crane operated a 
speakeasy (Rec. pp. 90-91, 99); that Caparrotta 
also leased the two premises 231 Fourteenth Street 
S. E., and 235 Fourteenth Street S. E., at each of 
which premises the defendants Rose Caparrotta 
and Andrews operated speak-easies, and to which 
premises the appellant Moder and the defendant 
Mills delivered liquor from 1616 East Capitol 
Street, the home of defendant Harry Zimberg (Rec. 
pp. 72, 99, 104); and at which latter premises the 
defendant Rose Caparrotta, the wife of | James 
Caparrotta, was twice arrested and quantities of 
liquor seized (Rec. pp. 40-41, 51, 88) ; and t<j which 
said premises the witness Daniel delivered large 
quantities of liquor from Pellicano’s house at 1321 
Pennsylvania Avenue S. E. (Rec. pp. 50, 59-60); 
and the appellant Caparrotta was often seen at 
said premises 1616 East Capitol Street! with 
numerous of the other defendants herein. (Rec. 
pp. 27, 29, 30, 56, 59, 64, 66, 67, 68, 70,103.) I 
With respect to the appellant Rocco Pellicano, 
the record shows that he was seen on several oc¬ 
casions at said premises 1616 East Capitol Street, 
the home of Harry Zimberg, and on one occasion 
was arrested with the defendants Macchiarella and 
Giovinazzo transporting liquor from said premises 
(Rec. pp. 46,59) ; that Pellicano lived at 1321 Penn¬ 
sylvania Avenue (Rec. p. 57), which premised were 
leased by the defendant Joe Zimberg, under the 
name of “Joe Gary” (Rec. p. 106), where the de¬ 
fendants Joe and Harry Zimberg introduced to 
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Rocco Pellicano and his wife, Antenntta, the wit¬ 
ness Daniel, who stayed at the latter premises and 
there received orders for liquor from the defendant 
Helen Zimberg from the premises 1142 Fifth 
Street N. E. (Rec. p. 57); that said orders were 
filled from supplies of liquor kept at said premises 
1323. Pennsylvania Avenue, and deliveries of liquor 
were daily made therefrom by said Daniel to the 
various speakeasies maintained by these defendants 
(Rec. pp. 57, 58, 59); that Rocco Pellicano, to¬ 
gether with Moder and the defendant Joe Zim¬ 
berg, transported liquor from the premises 88 K 
Street, where said defendants maintained a still, 
to said premises 1321 Pennsylvania Avenue (Rec. 
pp. 59-61) ; that 114 half-gallons of peach brandy 
were seized at the latter premises and the defend¬ 
ant Antenntta Pellicano, the wife of the appellant 
Rocco Pellicano, arrested thereat, at which time 
Antenntta said that Harry Zimberg had caused 
said liquor to be brought there after his place on 
K Street was raided (Rec. pp. 40, 50, 51); that 
Rocco Pellicano and Rudy Moder frequently de¬ 
livered peaches and empty jars to the premises 
1104 K Street, N. E. (Rec. pp. 36, 57, 58, 59) ; that 
the witness Crismond saw Moder, Pellicano and 
his wife, and the defendant Joe Zimberg, at 1321 
Pennsylvania Avenue on or about June 16,1931, at 
which time Moder stated that he had been raided 
at 1104 K Street, N. E., from which place he had 
ran barefooted to 1321 Pennsylvania Avenue, S. E. 
(Rec. p. 68) ; and that the defendant Macchiarella 
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and the appellant Pellicano, on one occasidn, went 
to the home of the defendant Morris, at which time 
Macchiarella stated that he and Pellicano were 
working for the biggest bootlegger in WasMngton 
(Ree. pp. 63-64). 

With respect to the appellant Crane, the record 
shows that he and the defendant below Chipiwalt 
transported thirty gallons of peach brandy to said 
premises 1616 East Capitol Street, the homfe of de¬ 
fendant Harry Zimberg, Crane being arrested 
(Rec. pp. 44-45, 102,103); and that shortly there¬ 
after Crane was detected transporting six five- 
gallon cans of alcohol to said premises (jRec. p. 
45); that Crane assisted in the running j of the 
speakeasy at the premises 211 C Street, j N. E. r 
which premises were leased by the appellant 
Caparrotta (Rec. pp. 87, 88, 90, 91,102); that while 
Crane was thus employed the defendants Abe Zim¬ 
berg, Bernice Zimberg and Traynor also ran said 
speakeasy (Rec. pp. 85, 86) ; that subsequently the 
defendant Chipiwalt leased the latter premises and 
with Crane continued to run said speakeasy at 211 
C Street N. E., during which time Crane, Chipi¬ 
walt, and Louis Specter made frequent trips to 
Baltimore, Maryland, to procure liquor, delivering 
a portion of such liquor to said premises 211 C 
Street N. E., and the balance to said premises 1616 
East Capitol Street (Rec. pp. 91, 101, 102); that 
Crane sold liquor at 211 C Street N. E., and he and 
Chipiwalt were arrested there, when a quantity 
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of liquor was seized at the latter premises (Rec. 
pp. 87, 88,102) ; and that thereafter the defendant 
Louis Specter leased this speakeasy, under the 
name of “Katz” (Rec. p. 102). 

With respect to the appellant Posey, the record 
shows that his real name is Dominick Caparrotta 
and that he is the brother of the appellant James 
Caparrotta, but went under the name of Posey 
(Rec. pp. 63, 123); that he ran the speak-easy at 
318 Tenth Street S. E., which premises were leased 
by the defendant Sol Zimberg (Rec. pp. Ill, 112, 
115, 128), and were furnished by the defendant 
Joe Zimberg (Rec. pp. 75, 76) ; that the defendant 
Harry Zimberg introduced the witnesses Felber 
and Gambaro to the appellant Posey at the said 
premises 318 Tenth Street S. E. (Rec. pp. 111-112), 
at which premises Posey sold liquor to Eelber and 
Gambaro on several occasions (Rec. p. 112), dur¬ 
ing which time the defendant Mills and the witness 
Eckloff delivered liquor to said premises from said 
premises 1142 Fifth Street 1ST. E., Posey receiving 
said deliveries (Rec. pp. 77,78) ; that later on Posey 
with the defendant Andrews ran the speak-easy at 
620 L Street S. E., which premises were leased by 
defendant Louis Specter (Rec. pp. 112,113); that 
the defendant Harry Zimberg directed Officers Fel¬ 
ber and Gambaro to the latter premises, and that 
Posey on several occasions, sold liquor thereat to 
Felber and Gambaro (Rec. pp. 112,113) ; that the 
latter premises were raided on three occasions, on 
one of which occasions Posey was arrested and a 
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quantity of liquor seized, and on two of which oc¬ 
casions the defendant Andrews was arrested and a 
quantity of liquor seized (Rec. pp. 113, 116,119); 
that the witness Daniel made deliveries of liquor 
to said premises 620 L Street, twice a day f rbm said 
premises 321 Pennsylvania Avenue S. E. (Rec. p. 
58) ; that this speak-easy at 620 L Street S. E. was 
maintained by the defendants Harry Zimberg, Sol 
Zimberg, and Posey (Rec. p. 58); that on j one of 
the visits by said officers, in July, 1931, to the latter 
premises, Posey stated to the officers that “tijie cops 
have got twelve of our gang and are looking for 
twelve more” (Rec. p. 115); and that Posey was 
arrested at the raid of the premises 1111 C Street 
S. E. (Rec. p. 93) ; which premises were leased to 
one Bennie Cohen, with the defendant Harry Zim¬ 
berg, as a reference by the lessee, and at which 
premises the defendant Sol Zimberg was engaged 
in selling liquor, at which raid a quantity of liquor 
was seized (Rec. p. 83). 

The foregoing is a brief summary of the por¬ 


tions of the evidence in this record showing the 
connection of these appellants with this conspiracy. 
It is regretted that so much space is necessary to set 
forth this summary, but the appellee entertains the 
hope that this brief summary may be of some assist¬ 
ance to the Court in passing upon the contentions 

i 

of these appellants that the Court below should 
have directed verdicts for the appellants. There 
are many other details in this record showing the 
connection of these appellants with this cons 



42 


but to mention them here would extend this brief 
to unpardonable length. 

It is respectfully submitted that there was a 
great abundance of evidence showing the direct con¬ 
nection of each of these appellants with the con¬ 
spiracy proven by the evidence in this record to 
have been in existence, and to have been carried on 
by the thirty-six defendants named in the indict¬ 
ment herein, and that the trial Justice below very 
properly submitted the ease to the jury as to each 
of these appellants. 

It has always been the rule that, where there is 
any substantial evidence before the jury, an ap¬ 
pellate court will not review such evidence for the 
purpose of weighing the facts, that being a matter 
solely within the province of the jury. This rule 
was well stated by the Supreme Court, in the case 
of Burton v. U. S., 202 U. S. 344, where the Court, 
at page 373, said: 

It is insisted, however, that the court be¬ 
low erred in not directing the jury to acquit 
the defendant; in other words, that the evi¬ 
dence in support of the indictment was so 
meager that the jury could not properly 
have found him guilty of any offense. We 
can not assent to this view. There was 
beyond question evidence tending to estab¬ 
lish on one side the defendant’s guilt of the 
charges preferred against him; on the other 
side, his innocence of those charges. It will 
serve no useful purpose to set out all the 
testimony. It is sufficient to say that the 


whole evidence has been subjected to the 
most careful scrutiny, and our conclusion is 
that the trial court was not authorized to 
take the case from the jury and direct a ver¬ 
dict of not guilty. That course could not 
have been pursued consistently with the 
principles that underlie the system of trial 
by jury . The case was preeminently yne for 
the determination of a jury . It was for the 
jury to pass upon the facts; and as there 
was sufficient evidence to go to the jury, this 
court will not weigh the facts, and determine 
the guilt or innocence of the accused by the 
mere preponderance of evidence, but will 
limit its decision to questions of law. | 


It is equally well settled that the question 
whether a conspiracy existed, and whether an 
overt act to effect the object of such conspiracy 
was committed, are wholly questions of fact for the 
jury, and that a directed verdict should always be 
refused where there is any substantial evidence on 
which to base a verdict. 

See the case of Marrash v. U . S 168 F. 225 
(C. C. A. 2), where the Court, at page 229, said: 

We are convinced that the questions 
whether a conspiracy existed as charged in 
the indictment and whether an act was done 
by one or more of the defendants to effect 
the object of the conspiracy were (pearly 
questions of fact for the jury and tha^; their 
verdict should not be set aside as against 
the weight of evidence. 
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To the same effect see the following cases: 

Riddle v. U. S 279 F. 216 (C. C. A. 5). 

Humes v. U. S 170 U. S. 210. 

Chapmm v. Z7./S.,10F. (2d) 124 (C.C.A.5). 

Norton v. U . S., 295 F. 136 (C. C. A. 5). 

Jezewski v. U. S., 13 F. (2d) 599 (C. C. 

A. 6). 

It has been universally held that, in the trial of 
conspiracy cases, it is not necessary to prove that 
all of the conspirators concurred in all of the de¬ 
tails of the conspiracy; nor that an express agree¬ 
ment was entered into by the conspirators; nor 
that they all met together or were even acquainted; 
that the crime of conspiracy is one seldom estab¬ 
lished by direct or positive evidence, but may be 
and usually is shown by inferences and circum¬ 
stantial evidence; that the slightest evidence of 
collusion between the conspirators is enough to go 
to the jury; that all of the conspirators are bound 
by the acts and declarations of each conspirator 
during the progress of the conspiracy; and that it 
is sufficient to justify the jury in finding the de¬ 
fendants guilty of a conspiracy if the proof shows 
beyond a reasonable doubt that the conspirators 
pursued by their acts the same object, one perform¬ 
ing one or more acts, others additional acts, so as 
to attain the common object. 

The books are filled with a long line of cases sup¬ 
porting the above propositions. Without attempt¬ 
ing to cite cases bearing upon these well-settled 
propositions of law, it will suffice to indulge in a 


quotation from the opinion of Mr. Justice 
in the case of TJ. S . v. Wilson, 23 F. (2d) 112 
N. D. W. Va.), where the law of conspiracy and 

* I 

the necessary proof to sustain a conviction fqr con¬ 
spiracy was fully and clearly stated, the Court, at 
page 112-118, making the following observations: 

To sustain a charge of conspiracy, the 
government need not furnish proof of the 
unlawful plan or agreement, but such Charge 
may be sustained by evidence showing con¬ 
cert of action in the commission of tbe un¬ 
lawful act, or by proof of other facts from 
which the natural inference arises that the 
unlawful overt act was in furtherance of a 
common design of the alleged conspiracy. 
Davidson and others v. TJ. S. (C. Ci A.), 
274 F. 285; Windsor v. TJ. S. (C. C. A. ), 286 
F. 51; Remus v. TJ. S. (C. C. A.), 291 F|. 501; 
Allen v. Z7. S . (C. C. A.), 4 F. (2d) 688; Keith 
v. U. S. (C. C. A.), 11 F. (2d) 933. A eon- 
spiracy is often proven by the overt act. 
Fisher v. U. S. (C. C. A.), 2 F. (2d)i 843; 
Baker v. U. S . (C. C. A.), 21F. (2d) 90^. 

While an overt act done to effect the object 
of the conspiracy is essential to render the 
conspiracy punishable, such an overt act 
need not be criminal or unlawful in itself- 
TJ. S. v. Rabinowich, 238 U. S. 78, 35 sj. Ct.. 
682, 59 L. Ed. 1211; TJ. S. v. Holte, 236 U. S. 
140, 35 S. Ct. 271, 59 L. Ed. 504, L: R. A. 
1915D, 281; Gruher v. U. S. (C. C. A.)' 255 
F. 474; Rudner v. TJ. S. (C. C. A.), 281 F. 
518; Vannatav. TJ. S. (C. C. A.), 289 F. [124; 
Rumely v. TJ. S. (C. C. A.), 293 F. 532. OVert 

156724—33-4 
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acts are in reality something apart from the 
conspiracy, being acts to effect the object 
thereof. Joplin Mercantile Go. v. U. S., 236 
U. S. 531, 35 S. Ct. 291, 59 L. Ed. 705. It is 
sufficient if the act done had for its purpose 
the furtherance of the unlawful scheme. 
Houston v. U. S . (C. C. A.), 217 v. 852. 

A conspiracy may be a continuous agree¬ 
ment, and, once established, may properly 
be found to continue until consummation of 
purpose or abandonment. Persons joining 
and participating in the conspiracy after its 
formation are equally guilty and liable with 
1 the originators. Calcutt v. Gerig (C. C. A.), 
271 F. 220, 27 A. L. R. 543; Rudner v. U . S. 
(C. C. A.), 281 F. 516; Nyquist v. U. S. (C. 
C. A.), 2 F. (2d) 504. 

Certainly it is not essential, in dealing 
with conspiracy, that the persons acted to¬ 
gether in a formal manner, with the solem- 
i nity or with the deliberation that is found in 
the ordinary lawful transactions of life. 
That is not at all essential in determining 
whether an agreement is a confederation or 
a conspiracy of the character condemned by 
the statute. It suffices in any event that 
there be shown by any manner of means the 
making of an unlawful combination, namely, 
that the thing sought to be accomplished may 
be evidenced by acts, conduct, association, 
contracts not in the open—secretly, clandes¬ 
tinely—frequently by mere matters of con¬ 
duct, by acts circumstantial in their charac¬ 
ter; and this situation arises, I believe, in a 
majority of cases for the establishment of 


the crime of conspiracy. Lawlor v. Loewe, 
235 U. S. 522, 35 S. Ct. 170, 59 L. Ed. 341; 
Rudner v. TJ. S. (C. C. A.), 281 F. 516 ;£ot- 
tareUi v. U. S. (C. C. A.), 20 F. (2d) 795; 
5 R. C. L. 1065. 

It is not at all necessary that defendants 
should have knowledge as to who all the 
member of the conspiracy were. Zottarelli 
v. U. S. (C. C. A.), 20 P. (2d) 795. The 
range of the character of conspiracy, the 
range of the means of evidencing it, is nearly 
as broad as the possibilities of men to agree 
upon means and methods of acting together. 

Guilt can be based, and must necessarily 
be based, in many conspiracy cases, hpon 
purely circumstantial evidence; in many 
cases upon direct and positive testimony,, to¬ 
gether with circumstantial evidence. Crimes 
are not ordinarily committed in the open. 
They are sought to be concealed. Thereiore 
the law wisely determines that society Will 
not be at the mercy of criminals who conceal 
their purposes in attempting their acts; 
therefore circumstantial evidence is a well- 
recognized fiction of the law for the convic¬ 
tion of crime. 

The facts and circumstances are matters 
to be placed before the jury, under proper! in¬ 
structions by the court covering the law, 
that the jury may say whether the defend¬ 
ants are guilty or not guilty. Let us eVer 
keep before us the fact that any person who 
knowingly contributes to the success of any 
plan so unlawfully made, by encouraging. 
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advising, or sustaining the same, is equally 
guilty with the other, and such person is 
bound by the acts, declarations, and state¬ 
ments of the original conspirators. 

The guilt of a conspirator is not depend¬ 
ent upon his knowledge of the entire scope 
of the conspiracy. It is enough if a man, 
understanding that people are banded to¬ 
gether to break the law, and knowing in a 
general way what the purposes of those en¬ 
gaged in the undertaking are in that respect, 
does acts to further their undertaking and 
carry out their scheme; he becomes a mem¬ 
ber of the conspiracy and is guilty. Wil¬ 
liamson v. U. S . 207 U. S. 425, 28 S. Ct. 163, 
52 L. Ed. 278; Pierce v. U . S. 252 U. S. 239, 

; 40 S. Ct. 205, 64 L. Ed. 542; McDonnell v.. 
! U . 8 . (C. C. A.), 19 F. (2d) 801. 

Within the principles of law as above stated, 
it is respectfully submitted that there was an over¬ 
whelming abundance of evidence as to the guilt 
of each of these appellants as adduced by the Gov¬ 
ernment ; that the record in this case, which is too 
long to permit a recapitulation of the evidence in 
the limited space of this brief, fairly bristles with 
evidence of the guilty connection of each of these 

r ■, • , 

appellants with the conspiracy overwhelmingly 
shown by the record to have been proven; that the 
appellants Moder, Crane, and Posey, in their testi¬ 
mony offered in defense, amplified and added to 
the evidence of their guilt; that to have directed a 
verdict for any one of these appellants would have 


-resulted in a miscarriage of justice; and that the 
learned Justice below was entirely correct in sub¬ 
mitting the case to the jury, whose verdict was! well 
justified by the evidence. j 

Point III 


The court below committed no error in admitting the 
evidence to which these appellants excepted 

The appellants * assignments of error which seem 
to attempt to question the admissibility of such 
evidence are the assignments of error No. 4, No. 9, 
.and No. 10. 

i 

These three assignments of error are as follows: 

4. The Court erred in admitting docu¬ 
mentary evidence obtained by illegal search 
and seizure of said documents of the defend¬ 
ants which were made contrary to law and 
which seizure was unknown to the defend¬ 
ants prior to the offer in evidence by the 
Government of the same, and which docu¬ 
ments proved a deciding factor in the Con¬ 
viction of the appellants, all in violatiop of 
the Constitutional rights of said defendants, 
and particularly Amendment IV land 
Amendment V of the United States Consti¬ 
tution, and which violation of their rights 
were not known in time to make motionjs to 
suppress before the trial. 

9. The Court erred in admitting evidence 
to which exceptions were made, against the 
defendants, Thomas Crane, Adolph Rudy 
Moder, Dominick Caparrotta, James Capar- 
rotta, and Rocco Pellicano. 
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10. The Court erred in refusal to admitr 
evidence of illegal and unconstitutional 
searches and seizures of evidence and prop¬ 
erty to be introduced, as defendants had no 
prior knowledge that same had been seized 
and no opportunity to move to suppress. 

The appellee herein does not desire to appear 
technical, and is not unmindful of the fact that it 
is within the discretion of a Federal Court to look 
into the record of a criminal appeal to ascertain 
if there was any substantial error, notwithstand¬ 
ing defects in assignments of error. But in view 
of the very apparent generality and insufficiency 
of the majority of the fourteen assignments of 
error filed herein by these appellants, including 
these assignments Numbers 4, 9, and 10, and the 
failure of the appellants to observe the rules of 
practice in respect to drafting assignments of error 
herein, the appellee herein deems it entirely* 
proper, if not its plain duty to point out briefly 
the clear insufficiency of these assignments Num¬ 
bers 4, 9, and 10, as well as of the majority of the* 
assignments of error filed herein; and what is here 
stated, the appellee respectfully requests may be 
considered with respect to all of the assignments 
of error, save the assignments numbered two and 
three, which have been filed by the appellants 
herein. 

Under the established practice in the Federal 
Courts, assignments of error should briefly, but 
specifically, point out to the appellate court,, as. 
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well as to counsel of record, the exact | error 
below, of which complaint is made, and Should 
point specifically to any particular piece or | pieces 
of evidence alleged to have been erroneously ad¬ 
mitted; an alleged assignment of error is! never 
proper unless based upon a proper exception saved 
to the appellant at the trial below; and general 
assignments and those stating abstract proposi¬ 
tions of law are wholly insufficient. Such general 
assignments entail upon the appellate couijt, and 
upon counsel, needless work and time in attempt¬ 
ing to divine upon what errors below the appellant 
intends and does rely. 

The appellee herein respectively submits that 
these three assignments of error (as well as nearly 
all of the other assignments herein) wholly fail 
to point out to the Court what portion or pieces 
of the evidence the appellants herein contend were 
erroneously admitted; they set forth that j“ The 
Court erred in admitting documentary evidence ob¬ 
tained by illegal search and seizure * * and 
“ erred in admitting evidence to which exceptions 
were made * * There was a large inum¬ 

ber of pieces of documentary evidence admitted 
below, there being some 104 exhibits of a docu¬ 
mentary nature, and this assignment No. 4 utterly 
fails to point out or even to refer to what specific 

i 

document or documents are referred to, or to point 
out the circumstances of the search or seizure 
complained of. 
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The said assignment No. 9 wholly fails to point 
out to what evidence in the 169 pages of the bill 
of exceptions in this record the appellants refer, 
and from its language no one can identify any par¬ 
ticular exception saved. It is difficult to conceive 
of a more general and abstract assignment than 
this one. There appear in this record eleven ex¬ 
ceptions to the admission in evidence of various 
pieces of evidence. 

With respect to said Assignment No. 10, it is 
difficult indeed to divine what the appellants mean 
by this assignment and what alleged error below 
they are attempting to assign; but it is assumed 
that the appellants intend exactly the opposite of 
the language used in this assignment; namely, that 
the Court below erred in admitting evidence of 
alleged illegal searches and seizures. 

Buie V, Sec. 9, of the Rules of this Honorable 
Court requires that the appellant shall file an as¬ 
signment of errors relied upon by the appellant, 
and provides that “The errors shall be separately 
and specifically stated * * . 

Rule 8 of the Rules of the Supreme Court of the 
United States requires the appellant to file “an 
assignment of errors, which shall set out separately 
and particularly each error asserted.” 

In the case of Phillips, etc. Const. Co. v. Seymour 
et al.y 91 U. S. 646, the Supreme Court, at page 
648, said: 

The object of the rule requiring an assign¬ 
ment of errors is to enable the court and 


53 j 

opposing counsel to see on what points the 
plaintiff’s counsel intend to ask a reversal of 
the judgment, and to limit the discussion to 
those points. j 

In the ease of The Blakely, 285 F. 348 (t). C. A. 
3), an assignment of error, which, in principle, was 
similar to these three assignments herein, \^as held 
invalid, such assignment reading as follows: 

The judgment and conviction of ^aid de¬ 
fendant is erroneous in law, because the 
Court permitted certain testimony to be ad¬ 
mitted, over the objection of the defendant, 
which testimony was harmful, injurious, and 
illegal * * *. 

In the case of Bandy v. U. S., 245 F. 98 C. A. 

8), assignments of error complaining of the admis¬ 
sion of evidence which did not set forth the evi- 
dence objected to, as well as an assignment com- 
plaining of instructions of the court, which (lid not 
set forth the instructions complained of, weire held 

by the court “to present nothing for review\” 

• • ■ »< 

See also the case of Cent . Vt . By. v. Whtpe, 238 
U. S. 507, where the court, in discussing ijfcs rule 
with respect to a similar assignment of error, at 
page 509, said: 

f * 

f * \. ■ 

4 ‘It points to nothing and thwarts the 
purpose of the rule ” ( Chicago Great West¬ 
ern By . Co . v. McDonough, 161 Fed + Rep. 
659) which was intended to present to the 
court a clear, and concise statement of mab 
terial points on which the plaintiff in error 
intends to rely. 
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See also the case of Block v. U. S., 9 F. (2d) 618 
(C. C. A. 2), where the Court held a some¬ 
what similar assignment, which read as follows, 
frivolous: 

* * * the only assignment attempting 
to question the reception and rejection of 
evidence and the technique of the trial reads 
thus: “The court erred in overruling the 
objections made throughout the trial by the 
defendants to the admission of evidence and 
exhibits, and in the denying of motions to 
strike out evidence and exhibits made by 
the defendants.” It is not too much to say 
that such assignments of error are frivolous. 

See also the following cases where similar assign¬ 
ments of error were held invalid: 

Van Stone v. Stillwell, etc., Co., 142 TJ. S.. 
128. 

Fullerton v. Canal Zone, 8 F. (2d) 968- 
(C.C.A.5). 

Mattkey v. U. S., 274 Fed. 924-925 (C. CL 
A. 8). 

Waggaman v. Earle, 25 App. (D. C.) 
582-587. 

Hartman v. Ruby, 16 App. (D. C.) 45. 

Ryan v. Wash, etc , Ry. Co., 8 App. (D. 
C.) 542-543. 

Chapman v. Sanborn, 18 F. (2d) 254 
(C. C. A. 8). 

It would seem that the only recourse for-the ap¬ 
pellee herein to discuss these three assignments, in 
view of their vagueness and .indefiniteness, is to 
take up each of the exceptions in this record saved 
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by the defendants below to the admission of evi¬ 
dence, excluding that exception heretofore dis¬ 
cussed under Point I of this brief. Accordingly 
each of said exceptions will be briefly | discussed 
under this Point, without waiving the cl^ar insuf¬ 
ficiency of said three assignments. J 

The appellant herein, Moder, objected ^t the trial 
below, to the seizure of certain document^ on June 
16, 1931, at the premises No. 1104 K Street N. E., 
and the appellee, without waiving the objection to 
the insufficiency of assignment No. 4, respectfully 
submits that such seizure was made upon', probable 
cause and was entirely lawful, and that the admis¬ 
sion in evidence of the said documents so seized was 
proper. 

The material facts, with respect to this seizure, 
are briefly as follows: After having had said prem¬ 
ises, 1104 K Street N. E., under observation for 
some time, and after having observed suspicious 
actions in and about said premises on the part of 
certain of the defendants below, on June 12, 1931, 
two agents saw the appellant Moder and another 
man drive to the garage in the rear of said prem¬ 
ises, 1104 K Street N. E., and saw them nftake sev¬ 
eral trips from said garage to the house; at said 
premises, on each occasion carrying packages into 
the house (Rec. p. 36); that on the evening of 
June 15, 1931 ? while observing said premises, said 
agents detected the odor of mash emanating from 
said house, and at 10 o’clock that same'evening 
they observed the appellant, Moder, and another 
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man drive into the alley adjoining said premises, 
in a Ford automobile, saw Moder open the doors 
of said garage, and drive said Ford into said ga¬ 
rage, lock the garage doors and enter the house, 
1104 K Street N. E.; that shortly thereafter they 
saw Moder and this man carry ten or twelve cases 
of empty fruit jars, one-half case cartons, a num¬ 
ber of one hundred-pound sacks of sugar, and 
three twenty-five-pound boxes of what appeared 
to be peaches, from said garage into said house, 
saw Moder and this man place the same in the 
kitchen of said house, and observed that they re¬ 
mained in said house (Rec. p. 36) ; that on June 16, 
1931, these agents, with a third agent, saw Moder 
and the witness Daniel (who testified for the Gov¬ 
ernment) come out of said house, 1104 K Street, 
unlock the doors of said garage, whereupon 
Daniel started to back this same Ford out from said 
garage at which time Agent Landers saw in said 
Ford eight or ten cartons of the kind which he had 
found, in his experience as an agent, were com¬ 
monly used by bootleggers in which to transport 
liquor, and also saw on the floor of said garage two 
similar cartons; that as they approached said ga¬ 
rage Daniel started to drive said Ford back into 
said garage, and then jumped out and started to 
run away, and was arrested by said agents, who 

. * i • . - . * 

found in said Ford 10 half-cases of peach brandy 
and in said garage 2 half-eases of peach brandy, 
all of which was then and there seized (Rec. pp. 
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36-37) ; that at this same time Moder ran from said 

• r ’ , f . * ; _ : v . . !. , . ■ i 

garage to said house, 1104 K Street N. Ej hollering 

• % j 

“run,” and, followed by Agent Landers, Moder 
ran into the said house, through the kitchen and 
up the stairs to the second floor, climbed upon a 
pile of peach boxes at the head of said stairs and 

escaped through a skylight to the roof! (Rec. p. 

* 

37); that, as Landers thus entered said premises, 
he then and there detected a strong odoij of mash 
from the room just off from the head of said stairs 
and therein observed a 150-gallon still in full oper¬ 
ation (Rec. p. 37); that said agents also'found in 
said house two 100-pound sacks of sugapr, twelve 
cases each containing six half-gallon jars, three 
25-pound boxes of peaches, twenty-eight 52-gallon 
barrels filled with peach brandy mash, two empty 
similar barrels, one barrel containing fift^ gallons 
of peach brandy, three half-gallons of peach brandy, 

i 

a large quantity of sugar sacks and pea^h boxes, 
and various paraphernalia commonly used in the 
manufacture of intoxicating liquor (Reel pp. 37- 
44^50); that during the seizure of these articles 
the defendant below, Harry Zimberg (whej pleaded 
guilty to the indictment), drove up to said house, 
1104 K Street N. E., and entered the same, and on 
seeing said agents, started to leave, whert he was 
detained by said agents, and on being asked what 
he was doing there, stated that he was looking for 
“Joe,” but did not know “Joe’s” last narjae (Rec. 
pp. 37-50). j 
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These same agents testified that, at the time of 
the seizure of said articles in this house, 1104 K 
Street N. E., they also found therein, and then and 
there took possession of the following documents: 

A passport issued by the Swiss Government to 
Adolph Rudy Moder, containing several photos of 
Rudy Moder and his signature; a Declaration of 
Intention of Citizenship of Adolph Rudy Moder 
in the Supreme Court of the District of Columbia, 
dated August 26, 1926; an electric light bill made 
out to James Palmer (who was shown by the evi¬ 
dence to be the appellant, James Caparrotta) for 
the premises 609 A Street S. E. (as to which prem¬ 
ises there was considerable evidence as to the use 
of the same by the appellants Moder and James 
Caparrotta, and others of the defendants below for 
the purpose of maintaining a still and the manu¬ 
facture of large quantities of liquor); a receipt 
from W. H. Hutcherson, Esquire, for the rent of 
said premises 609 A Street S. E., to “ James 
Palmer” (who was the appellant Caparrotta); * 
three sales slips from Leiberman Brothers to 4 ‘Mr. 
Rudy” for various quantities of boxes of peaches, 
bags of sugar, and cases of jars; a receipted tele¬ 
phone bill for said premises 609 A Street S. E., 
made out to “James Palmer”; a water bill for 
said 609 A Street; a gas bill for said premises, 1104 
K Street, made out to “Mrs. Rudolph Moder, 1023 
3rd Street,” for the period April 27-April 29,1931; 
a bill for eight empty barrels; and a notebook con- 
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taining (in what the evidence proved to be the 
handwriting of the appellant Moder) various 
entries, such as “Rose—9”—“Mike—18”—etc. 
(Rec. pp. 38 44 5 0.) 

The witness Daniel, who was arrested ! on the 
occasion of June 16, 1931, above mentioned, testi¬ 
fied for the Government that he was employed by 
the defendants below, Harry and Joseph Zunberg, 
among other duties, to haul liquor from said prem¬ 
ises, 1104 K Street N. E., to various otheij places 
maintained by the defendants below (Rec. jp. 57) ; 
that on several occasions he hauled liquor from 
said 1104 K Street to other places and pn each 
occasion saw Moder at the said premises, 1104 K 
Street (Rec. p. 58) ; that the defendants belpw had 
a still at the latter premises and manufactured 
liquor thereat; that he and the appellant j Moder 
hauled liquor daily from the latter premises to 
various other places, usually in quantities of sixty 
or seventy gallons each day (Rec. pp. 58-59J) ; that 
on said June 16, 1931, when the witness \fas ar¬ 
rested at said premises, 1104 K Street, Moder was 
with the witness, and he saw Moder run into the 
house at 1104 K Street; that he saw Moder two 
days thereafter, and thereafter he never saw Moder 
until the trial; and that a few days after his ar¬ 
rest, the defendant Harry Zimberg told the Witness 
that he had paid Moder to leave town (Rec. p. 59). 

Upon the offer in evidence of these documents 
above mentioned, so seized on June 16, 19|31, at 


i 

! 
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1104 K Street N. E., the appellant Moder objected 
upon the ground that no warrant was issued and 

that a Prohibition Agent had no right to make 

• • > . • » 

an arrest, and that the seizure was illegal as the 
documents were taken from a trunk (Ree. pp. 
38-39); the Court then asked counsel for Moder 
“Whose trunk was it?’ to which counsel replied 
that he did not know . Thereupon the Court stated 
to counsel for Moder that unless he claimed these 
documents his objection could not be entertained, 
as no claim was made that they were taken from 
Moder’s personal possession. The appellant 
Moder made no such claim. Thereupon the Court 
overruled said objection, and subject to an excep¬ 
tion, admitted said documents in evidence. (Rec. 
pp. 38-39.) 

r 

Moreover, the appellant Moder, who voluntarily 
took the witness stand in his behalf, testified that 
he moved away from Washington, D. C., in the 
latter part of May, 1931, and moved to New York, 
and remained there until a few weeks before the 
trial of this case (Rec. p. 135); that the defend¬ 
ant lelow, Joseph Zimherg (who also pleaded 
guilty to this indictment), was living at the said 
premises 1104 K Street, N. E., when he, Moder, 
moved to New York, and that he, Moder, left his 
trunk at said premises, which contained some pass¬ 
ports and other things (Rec. p. 136). On cross- 
examination, the appellant Moder denied that he 
rented the said premises 1104 K Street, N. E., and 
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testified that he lived there only three or fov^r days, 
but that he was not living there when said premises 
were raided on June 16,1931, nor did his wife then 

r 

live there (Rec. pp. 137-138); and also testified 
that said premises were rented by Joseph Zimberg 
(Rec. p. 138). The appellant Moder admitted that 
the signatures in the words “Adolph Rudy Moder’’ 
and “Rudy Moder” in said passport and upon said 
Declaration of Intention of Citizenship were his 
(Rec. p. 136), and that the various entries pi said 
note book seized at 1104 K Street were in his hand¬ 
writing (Rec. pp. 138-139). 

There are several other pieces of evidence in this 
record, too lengthy to be here mentioned, as to the 
use of said premises 1104 K Street N. E., by sev¬ 
eral of the defendants below for the manufacture 
of liquor therein and the transportation of liquor 
therefrom to various other places maintaiijied by 
the defendants below in carrying on of this con¬ 
spiracy, of which the limited space of thif brief 
does not permit a recital in detail. 

It is respectfully submitted that, upon the afore- 
said facts, the seizure of said documents was en¬ 
tirely lawful, that their admission in evidence was 
proper, and that, in any event, the appellant 
Moder, having denied that said premises 1104 K 
Street N. E., was his premises, and not Having 
made claim to said documents, was and is npw in 
no position to object to the seizure thereof. 

It is well settled that the rights secured to the 
citizens by the Fourth and Fifth Amendments are 

156724—33 - 5 
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personal, and that a defendant can not object to a 
search of another’s premises, nor can he object to 
the unlawful seizure of his goods when they were 
seized in a search of another’s property. 

The appellant Moder, having taken the witness 
stand in his behalf and on cross-examination hav¬ 
ing denied that he or his family occupied the 
premises so searched on June 16,1931, and having 
testified that he had moved from Washington, D. C., 
in the latter part of May, 1931, and had stored his 
trunk in said premises, which were the tenement 
of the defendant below, Joseph Zimberg, and hav¬ 
ing failed to claim said documents as his, is, it is 
submitted, in no position to object to the search of 
said premises or to the seizure therein of the docu¬ 
ments in question. 

This rule of law was clearly laid down by the 
Court in the case of Haywood v. U. S. (C. C. A. 7)* 
268 F. 795, where the Court, at pages 803-4, said: 

Not all searches and seizures are forbid¬ 
den. Consider, first, the character of the 
property that may be seized. It has never 
been deemed unreasonable to hunt for and 
take stolen property, smuggled goods, imple¬ 
ments of crime, and the like. Inasmuch as 
the documents in question were the tools by 
means of which the defendants were com¬ 
mitting the felonies, there was no immunity 
in the nature of the property. Consider, 
next, the person whose privacy is invaded. 
If it be granted that the home of Burglar 
Smith, in which he has concealed the stolen 
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goods and the implements of his crime, can 
not lawfully be searched and the property 
seized, except under a warrant, bas^d on an 
affidavit, particularly describing the place to 
be searched and the things to be seised, and 
stating facts from which the issuing magis¬ 
trate may properly find the existence of 
probable cause for believing that the stolen 
property and the implements of the crime 
are there concealed, it does not folfow that 
Burglar Smith will be heard to complain that 
the Fourth Amendment has been violated by 
the forcible and unlawful breaking Into the 
home of Burglar Jones and the seizure there 
of the stolen property and implements of 
crime of Burglar Smith . 

See also the case of Goldberg v. U. S. (C. 0. A. 5), 
297 F. 98, which was a trial for conspiracy!, where 
the officers, without a warrant, seized some whis¬ 
key on Hears 7 s truck, which they opened upon the 
steamship wharf. The defendant Goldberg ob¬ 
jected to this seizure upon the grounds that it was 
unconstitutional. The Court, in affirming the 
judgment of conviction, said: 

The defendant can not avail himself of an 
objection to the search of the truck and the 
seizure of the liquor. He did not claim to 
have any right either to possession of the 
truck or the liquor. 

This question was also squarely passed ujpon in 
the case of Bemus v. U. S . 291 F. 501 (C. C. A. 6), 
where in the trial of a conspiracy to violate the Na¬ 
tional Prohibition Act, it appeared that (pertain 
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articles had been seized from the home of the de- 

— . 

fendant Gehrum, and the Court significantly said, 
at pages 510-11: 

Upon any theory, this evidence was admis¬ 
sible as against all of the defendants except 
Gehrum. * * * 

If this search warrant was illegal, and the 
search and seizure constituted an invasion of 
John Gehrum’s constitutional rights, it cer¬ 
tainly could not affect the constitutional 
rights of the other defendants, the privacy of 
whose homes was not invaded, nor could they 
be heard to complain that the constitutional 
rights of Gehrum had been forcibly and un¬ 
lawfully violated. Nor could Gehrum claim 
the benefits of the Fourth and Fifth Amend¬ 
ments on behalf of his codefendants. Hale 
v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 
L. Ed. 652; Burdeau v. McDowell, 256 U. S. 
465, 41 Sup. Ct. 574, 65 L. Ed. 1048,13 A. L. 
R. 1159; Haywood v. TJ. S. (C. C. A.) 268 
Fed. 795, 803. 

And see to the same effect the case of A. Gucken- 
heimer v. U. S., 3 F. (2d) 786-789 (C. C. A. 3). 

See also the following cases: 

Matusake v. U. S., 15 F. (2d) 196 (C. C. 
A. 9). 

Graham v. TJ. S., 15 F. (2d) 740 (C. C. A. 8). 
Klein v. U. S., 14 F. (2d) 35 (C. C. A. 1). 
Rosenberg v. U . S., 15 F. (2d) 179 (C. C. 
A. 8). 

Van Dam et at. v. U. S., 23 F. (2d) 235 (C. C. 
A. 6). 



U. S . v. Silverthorne (D. C. W. Dj., N. T.) 

264 F. 853. | 

Johnson v. U. S 228 U. S. 457. 

Chepo v. U. S., 46 F. (2d) 70 (C. 6. A.9). 

It is well settled that where a defendant has not 
asserted any ownership or right to the possession 
of the goods seized, he can not be heard to assert 
that the seizure of such goods was illegal, nor to 

i 

object, on that ground, to the admission j of such 
seizure in evidence. 

This proposition was squarely decided by this 

■ • i 

Honorable Court in the recent case of Sho\re et al . 
v. Z7. S 60 App. (D. C.) 137, where thi^ Court, 
speaking through Mr. Justice Groner, untier, cir¬ 
cumstances substantially similar in principle, 
made the following significant statement: j 

The guaranties of the Fourth and Fifth 
Amendments, as we have seen, Were in¬ 
tended for the benefit of the person whose 
rights have been transgressed, but this right 
is personal, and may not be availed of to 
protect one who claims no ownership in or 
right of possession of the goods seized, and 
so we held in Shields v. U. S., supra, that 
such a person is not in a position tp chal¬ 
lenge the validity of the warrant or to ask a 
return of the property of a third person. 

To the same effect see: } 

Kelliher v. U. S., (D. C. App.), 35 ll (2d) 
877. 

Shields v. U. S., 58 App. (D. C.) 215. j 
Chicco v. U. S., 284 F. 434 (C. C. A. 4). 
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In any event, even assuming that the appellant 
Moder were in a position to object to this seizure, 
which he clearly is not, it is respectfully submitted 
that this seizure was made upon ample probable 
cause and was in all respects lawful, and that, 
therefore, the admission in evidence of these docu¬ 
ments was correct. 

Probable cause was clearly defined by this Hon¬ 
orable Court in the case of Shore v. U . supra, 
in the following excerpt from the opinion: 

“Probable cause,” as defined by the Su¬ 
preme Court, is “reasonable ground of sus¬ 
picion, supported by circumstances suffi¬ 
ciently strong in themselves to warrant a 
cautious man in the belief that the party is 
guilty of the offense with which he is 
charged.” Dumbra v. TJ. S., 269 U. S. at 
i page 441,45 S. Ct. 546,548, 69 L. Ed. 1032. 

On this point we are not passing on the 
I guilt or innocence of a person charged with 
crime, but only whether a reasonably cau¬ 
tious person, on the strength of the then 
known facts, would have believed that the 
Prohibition Law was being violated on the 
premises proposed to be searched. 

And upon facts constituting no greater degree 
of probable cause than we have here in the ease at 
the bar, this Honorable Court, in the Shore case, 
supra, added: 

They not only had a right to believe, but 
they knew, that the Prohibition Law had 
been violated, and it thereupon became their 
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duty to seize the offending thing, ijhat the 
guilty parties, whoever they might be, should 
be brought to justice. Any other course than 
that pursued would have made a mockery 
of the law. 

✓ I 

If the facts hereinbefore recited did notl consti- 

i 

tute a crime being committed in the presence of 
the officers it is difficult to imagine what j would. 
They saw the crimes of transportation and posses¬ 
sion of liquor committed in their presence; they 
observed Moder flee and escape, and in hi$ flight 
from arrest, he led the officers to the still in full 
operation and to the mash, liquor, etc., and; under 
such circumstances, it became the plain duty of 
the officers to search for and seize the fruits, instru¬ 
mentalities, and evidence of the crime. 

It is well settled that where officers, through any 
of their senses, have good cause to believe j that a 
crime is being then and there committed i^ their 
presence, in certain premises, they have a! right, 
and it is their duty, to enter and arrest the {perpe¬ 
trators of such crime and seize the instruments 
and evidences of such crime. 

This Honorable Court, speaking through Mr. 
Justice Van Orsdel, with great clearness, expressed 
this proposition of law in the case of Maynurd v. 
U. S 57 App. (D. C.) 314, when it said: 

It is simply the usual ordinary c^se of 
being caught with the goods on. It wgs not 
necessary for the officers to see the trans- 
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action in order to justify an arrest. It was 
sufficient that the offense was committed 
within the immediate knowledge of the 
officers, and under circumstances coming 
within their observation, to make the arrest 
lawful. In such circumstances the officer 
making the arrest is justified in searching 
the defendant’s person and property for 
evidences of crime. “When there has been 
a lawful arrest without a warrant, the 
officer making the arrest has certain well- 
recognized rights and duties respecting a 
search of defendant’s person and property, 
and a seizure of property in his possession. 
He may search for the ‘instruments, fruits, 
and evidence of the crime’ ( Sayers v. U. S . 
(C. C. A.), 2 F. (2d) 146; U. S. v. Welsh 
(D. C.), 247 F. 239, even to the extent of 
searching the building in which the crime 
was committed so far as controlled by the 
offender.’’ ( United States v. Seltzer 

(D. C.), 5 F. (2d) 364. 

See also the recent case of Grace v. U. S., 59 App. 
(D. C.) 386, where the same proposition was 
upheld. 

See also the following cases: 

U. S. v. Gait an, 4 F. (2d) 848 (D. C., S. D. 

Calif.). 

Mattas v. U . S., 11 F. (2d) 503 (C. C. A. 9). 
Furlong v. Z7. S., 10 F. (2d) 492 (C. C. A. 8). 
U . S. v. Seltzer, 5 F. (2d) 364 (D. C. Mass.). 
Garske v. U . S., 1 F. (2d) 620 (C. C. A. 8). 


Martinelli v. U. 8., 45 F. (2d) 393 (C. C. 

A. 9). 

Wida v. Z7. S., 52 F. (2d) 424 (C. C. A. 8). 

• '• .. , . IV * . r r i i , . # , ; I 

In the latter case, Wida v. U. S., supra, thfe Court 
weil expressed this proposition, saying, ^t page 
426: 

* I i ’ * I 

We hold: (1) That where officers h4ve rea¬ 
sonable information that a felony i^ being 


committed at a certain place they ar^ justi¬ 
fied in making a proper investigation |at that 
place to ascertain whether such information 
is correct; (2) that if, while on such prem¬ 
ises for that purpose, they are apprised by 


their senses that the felony in question is 
then being committed in their presencb, they 
have a right to arrest the suspected person 
for the commission of that felony; (^) that 
as an incident to such arrest, they have the 
right at the time to make a search pf the 
immediate premises for other evidence! of the 
commission of that felony; and (4) that the 
statutes here relied on by appellants do not 
prohibit such arrest and such search. 

This right to search aiid seize, as an incident to 
a lawful arrest, is not limited to the immediate room 
or store in which the arrest is made, but extends to 


each aiid every part of the building or premises 
which are under the control of the person So ar¬ 


rested. 

Upon this proposition see Marron v. Z7. #L 275 
U. S. 192, where it appeared that the petitioner was 
the lessee of the second floor of 1249 Polk Street. 
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Armed with a search warrant, the agents went to 
the premises, served the search warrant on peti¬ 
tioner, and placed him under arrest. They then 
searched for and found a quantity of liquor and 
certain ledgers and bills. As they entered they saw 
about a dozen persons, some of whom were being 
furnished with intoxicating liquor. 

The Supreme Court held that the search war¬ 
rant did not authorize the seizure of the ledgers 
and bills, for the reason that it did not authorize 
the seizure of anything except the liquor, but up¬ 
held the seizure of the ledgers and bills as an inci¬ 
dent to the lawful arrest of the petitioner, saying: 

The officers were authorized to arrest for 
crime being committed in their presence, 
and they lawfully arrested Birdsall. They 
had a right without a warrant contempo¬ 
raneously to search the place in order to 
find and seize the things used to carry on 
the criminal enterprise. Agnello v. United 
States, supra, 30; Carroll v. United States, 
267 U. S. 132, 158; Weeks v. United States, 
supra, 392. The closet in which liquor and 
the ledger were found was used as a part of 
the saloon. * * * The authority of offi¬ 

cers to search and seize the things by which 
the nuisance was being maintained, extended 
to all parts of the premises used for the un¬ 
lawful purpose. * * * It follows that 
that the ledger and bills were lawfully seized 
as an incident of the arrest. 
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See also the case of Dowling v. Collins, 10 F. 

(2d) 62 (C. C. A. 6), which involved facts similar 

in principle to the facts here under discussion. 

The facts in this case are stated in the opinion. 

The Court affirmed the decision of the court; below 

in denying a motion to suppress the evidencC upon 

the grounds of alleged want of probable cause, and 

« 

said: 

It is unnecessary for the purposes pf this 
decision to recite the facts at length, ^t suf¬ 
fices that on complaints that defendants cus¬ 
tomarily sold liquor in and from a building 
used for many years both as a residence and 
as an office for the transaction of all the 
business appertaining to two distillery Ware¬ 
houses, in which large quantities of liquor 
were stored, the prohibition officers accom¬ 
panied two notorious bootleggers ti> the 
place, examined the auto in which they pame. 
and found no liquor therein, saw them enter 
the house and return, saw dealings with 
other people, then heard a noise sucih as 
would be made by putting 2 sacks, each hav¬ 
ing a dozen quart bottles of whisky, into one 
of the empty autos, searched and found the 
whisky in the autos, were told then and there 
of its purchase, entered the house, and with 
search warrants, the validity of which we do 
not determine, searched the basement under 
the office and seized 478 sacks, each with 12 
quarts, exactly like the 2 sacks in the auto. 
Petitioner lived with her grown children in 
the house. * * * 


V 



We may add, however, that we concur 
fully in the findings of the trial judge that, 

' i it. •- jl 7 . - . 7 . • 


war- 


the search and seizure under the cir¬ 


cumstances was hot unreasonable. It was 
not the private dwelling, but the business 
building, that was searched, and it was in the 
basement of that business building that the 
liquor was found. 


The Supreme Court denied certiorari in the 

• • • « /*•% 

Dowling case, supra, see 270 U. S. 660. 

That this building, 1104 K Street N. E., which 
was so searched, and in which these documents 
were seized, was not a “dwelling” within the mean¬ 
ing of the provisions of the National Prohibition 
Act (see the case of Steele v. 17. S 267 U. S. 498) 
where the Supreme Court said: 

The attempt to give the building the char¬ 
acter of a dwelling house by reason of the 
fact that an employee slept and cooked in a 
room on one of the floors was of course futile. 
Section 25 of the Prohibition Act forbids the 
search of any private dwelling unless it is 
used for the unlawful sale of intoxicating 
i liquor, or unless it is in part used for some 
business purpose, such as a store, shop, sa¬ 
loon, restaurant, hotel, or boarding house. It 

provides that “private dwelling” is to be 

*. \ 

construed to include the room or rooms used 
and occupied not transiently but solely as a 
residence in an apartment house, hotel, or 
boarding house. Certainly the room occu- 



pied in this case was not a private duelling 
within these descriptions, but more thajn tills, 
it was not searched and no liquor was (found 
in it. Form V. United States, 3 Fedj (2d) 
354. 

- * .1 

See also the case of U . S. v. Mitchell (D. C.,j S. D. 
Tex.), 12 F. (2d) 88, where the Court, among other 
things, said: 

* * * for it is the dominant, and not 
the incidental, use of a place that determines 
its character as a dwelling. 

I 

That the documents so seized were admissible in 

I 

evidence, see the case of Reger v. U. S., 37 F. (2d) 
74 (C. C. A. 10), where the officers seized a still and 
quantities of mash and whiskey, and two of the 
other defendants, who did not join in the appeal, 
ran away, but were apprehended, and in the ranch 
house the officers seized some notebooks, and gro¬ 
cery bills in a cupboard, bearing the name of 
“Roger,” and it was held that such documents were 
properly admitted in evidence against the defend¬ 
ant Reger. 

. See also upon this point the following cases: 

Marron v. U. S., supra, at page 199. 
Maynard v. Z7. S., 57 App. (D. C.) 314. 

U. S. v. Gaitan, supra, at page 851. 

Mattas v. U. S., supra, at page 504. 

Furlong v. U. S., supra, at page 494. 

Garske v. U. S., supra, at page 623. 
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Moreover, it is well settled by the Supreme Court 
that a court, when trying a criminal case, will not 
stop in the middle of the trial to try the collateral 
question as to how a witness got possession of 
papers or other articles of personal property. The 
defendant should seasonably file before trial a mo¬ 
tion to suppress or a motion for return, in order 
to raise that question. No such motion was filed 
in the case below, and the objection was raised for 
the first time when the evidence was offered by the 
Government. The alleged claim of the appellants, 
as set forth in their said assignment No. 4, that 
these seizures were “ unknown to the defendants 
prior to the offer in evidence by the Government” 
is a gratuitous assertion, wholly unwarranted by 
the record. There was no proof whatever of that 
want of knowledge by the appellants, and such 
assertion has no proper place in an assignment of 
error. And what is here stated is equally appli¬ 
cable to the said assignment of error No. 10. 

That this is the law, see the case of Segurola v. 
U. S 275 U. S. 106, where the Supreme Court 
squarely laid down the foregoing rule, saying, at 
pages 111 and 112: 

Moreover, the principle laid down by this 
Court in Adams v. New York, 192 U. S. 585, 
and recognized as proper in Weeks v. United 
States, 232 U. S. 383, 395, and in Marron v. 
United States, post, p. 192, applies to render 
unavailing, under the circumstances of this 
case, the objection to the use of the liquor 
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as evidence based on the Fourth Amend- 

_ • 'I 

ment. This principle is that, except where 
there has been no opportunity to present the 
matter in advance of trial, Gouled v. United 
States, 255 U. S. 298, 305; Amos v. United 
State^, 255 U. S. 313, 316; Agn-ello v. TJnited 
States, 269 IT. S. 20,34, a court when engaged 
in trying a criminal case, will not take no¬ 
tice of the manner in which tvitnesses have 
possessed themselves of papers or other 
articles of personal property, which are ma¬ 
terial and properly offered in evidence, be¬ 
cause the court will not in trying a criminal 
cause permit a collateral issue to be Raised 
as to the source of competent evidence^ To 
pursue it would be to halt in the orderly 
progress of a cause and consider incidentally 
a question which has happened to cro^s the 
path of such litigation and which is ’Wholly 
independent of it. | 

See to the same effect the ease of Patterson v. 
U. S., 31 F. (2d) 737, (C. C. A. 9), where the Cjourt, 
at page 738, said: 

During the course of the trial, a motion 
was made on behalf of the appellant to sup¬ 
press the evidence of possession of the liquor. 
on the ground that it was wrongfully and un¬ 
lawfully obtained and in violation of the 
constitutional rights of the appellant. No 
prior motion having been made for the sup¬ 
pression of the evidence, under the settled 
rule the motion was made too late to avail 
the appellant; he having had knowledge of 
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the seizure at the time when it was made, 
MacBcmiel v. United States (C. C. A.), 294 
F. 769; Cardenti v. United States (C. C. A), 
24 F. (2d) 783; Souza v. United States 
(C. C. A.), 5 F. (2d) 9; and in any view the 
appellant’s denial of ownership^'the liquor 
precluded him from claiming that it was 
seized in violation of constitutional rights. 
Cantrell v. United States (C. C. A.), 15 F. 
(2d) 953; Rosenberg v. United States 
(C. C. A.), 15 F. (2d) 179; Armstrong v. 
United States (C. C. A.), 16 F. (2d) 62. 

To the same effect see the following cases: 

Adams v. New York, 192 U. S. 585. 

Cogen v. U. S., 278 U. S. 221-223. 

The other exceptions saved by the defendants 
below to the admission of evidence may be quickly 
disposed of. 

At the time that the defendant below, Frederick 
Spasaro, was arrested in the act of transporting 
certain liquor from the premises 88 K Street N. E. 
to the premises 111% G Street N. W., the officers 
seized from his person and from his automobile 
certain documents, which were admitted over the 
objection, and subject to the exception of the de¬ 
fendant Spasaro . (Rec. pp. 35-36 and 124.) The 
seizure of these documents was made only from the 
person and the automobile of Spasaro, and he alone 
objected and excepted to the admission in evidence 
of such documents. It is very clear that, upon the 
authorities hereinbefore cited, no one of the de- 
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fendants below could object to this seizure, except 
Spasaro, and he, Spasaro, does not join in this 
appeal. Therefore, no one of the appellants can 

■ s • » 

question the admission of this evidence. | 

The next exception relates to the seizure of cer¬ 
tain articles at the premises 1142 Fifth Street p. E. 
The defendant below, McGehee, who pleaded guilty 
to the indictment herein, was arrested in the act 

. - . . ^ j 

of the possession of liquor at 1142 Fifth Streetj and 
certain liquor and documents seized as incident to 
said arrest (flee. pp. 47-48) ; when these documents 

• «» » • ’*» »- j • 

were offered in evidence, the defendants Maida, 
Spinell, and Schiattareggia objected, but thereafter 
all of the defendants who were on trial, inducing 

» * ✓v ! * 

these appellants, stated to the Court that nohe of 

t I A » * * t • 

the defendants had any objection to the admission 

t » • • - ’ ' J* 

of this evidence (Rec. pp. 48 and 75-76). On these 
facts, of course, no question is now open as to this 
evidence. 

The next exception is as follows: On May 30,. 
1931, there were seized at 88 K Street N. E. a still 

. . . .i 

and certain liquors and other articles. This yas 
the home of the defendant Spasaro, and Spasaro 
and the defendant Cristarello were arrested at that 
time. Three photographs of these premises wire 
introduced in evidence over the objection and sub¬ 
ject to the exception of the defendant Spasaro. 
(Rec. pp. 49-50.) Spasaro does not join in this 
appeal and Cristarello was acquitted. For the rea¬ 
sons above stated, it is too clear for argument that 

’ l’56724—33--6 
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none of these appellants can be heard to avail of 
this exception. 

Another exception is as follows: The witness 
Little testified that in October, 1931, he met the 
appellant, James Caparrotta, on the street, and 
asked Caparrotta to write on a piece of paper his 
name “James Caparrotta” and the name “James 
Palmer,” which he did, in the presence of the wit¬ 
ness Little. The Government offered this paper in 
evidence as a standard of handwriting. The appel¬ 
lants Moder, James Caparrotta, Posey, and Crane 
objected to the admission of this paper in evidence, 
and the same was received in evidence as a hand¬ 
writing standard over said appellants’ exceptions. 
(Pec. p. 53.) This exception is so frivolous that no 
argument is necessary to show that this paper was 
clearly admissible. The evidence clearly showed 
that Caparrotta willingly and freely signed this 
paper and it constituted his voluntary admission of 
his handwriting, and was, of course, admissible for 
the purpose of a handwriting standard. 

The two following exceptions may be considered 
together, as they are identical. The witness Cris- 
mond, who testified for the Government, produced 
and identified two bills of sale of automobiles, 
which he testified he sold to the appellant James 
Caparrotta for the defendant Harry Zimberg. 
The appellant Carparotta objected to the admis¬ 
sion of these bills of sale solely upon the ground 
that they were “not attested or properly wit¬ 
nessed,” and they were received in evidence sub- 


ject to the exception of the appellant Caparrotta. 
(Rec. p. 66.) It is submitted that these 
tions are so captious and frivolous that n 

i 

ment is necessary with respect to the same. 

Another exception is as follows: The fitness 
Smith, Assistant Manager of the Chesapeake and 


excep- 
<j> argu- 


Potomac Telephone Co., produced an original con¬ 
tract for the installation of a telephone at the 
premises 609 A Street S. E., in the name of “James 


Palmer.” Counsel for the appellants Moder, 
Caparrotta, Crane, and Posey objected to tjhe ad¬ 
mission of this contract subject to “the prodf that 
this is the defendant’s signature, James Palmer.” 
Upon the assurance of the counsel for the Gov¬ 
ernment that this proof would be offered, the con¬ 
tract was admitted in evidence, subject to such 
objection. (Rec. pp. 80-81.) Thereafter the wit¬ 
ness Farrar testified as an expert, without Objec¬ 
tion, that the signature “James Palmer” 0 ]ji this 
contract was in the handwriting of the appellant 
Moder. (Rec. p. 88.) Of course, there is nothing 
open upon appeal with respect to this evidence. 

Two other exceptions may be considered to¬ 
gether, as identical. The witness Satterthwaite 
testified to a seizure of a still and certain articles in 
a vacant house, 1040 Bladensburg Road N. E. I Mr. 


Hughes, counsel for the defendants below, Maida, 
Spinell, and Schiattareggia, all of whom were ac¬ 


quitted, objected to this evidence, and upon being 
asked upon whose behalf he objected and Whose 
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house he claimed said premises to be, Mr. Hughes 
answered to each question, “ I don’t know.’ r 
Whereupon the evidence was admitted, subject to 
an exception for Mr. Hughes. (Rec. p. 82.) A 
similar exception was saved by Mr. Hughes to the 
admission in evidence of the articles seized at said 
premises. (Rec. p. 83.) The only objection made 
to this evidence was by counsel for three of the de¬ 
fendants below, who were acquitted, with the state¬ 
ment by said counsel to the Court that he did not 
know whose house it was that was searched, nor did 
he know on behalf of which defendant he was ob¬ 
jecting. On the authorities hereinbefore cited, it is 
too plain for argument that no one of these appel¬ 
lants can avail of these two exceptions. It was not 
their premises that were searched, so far as the 
record shows. 

With respect to the exception to the admission in 
evidence of the lease for the premises 211 C Street 
(Rec. pp. 91-92 and 100) that has been hereinbe¬ 
fore fully discussed under Point I of this brief. 

It is, therefore, respectfully submitted that the 
appellants’ assignments Nos. 4, 9, and 10 are with¬ 
out merit and that the Court below committed no 
error in the admission of evidence at the trial below. 

Point IV 

The court below committed no error in refusing to set aside 
the verdict below and in refusing a new trial 

The appellants’ assignments of error Nos. 5 and 
12, are as follows: 
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5. That the verdict of the jury Was con¬ 
trary to the evidence and contrary to the in¬ 
structions of the Court, and the court erred 
in refusal to set same aside. 

12. The Court erred in overruling motion 
by defendants for a new trial. I 

It nowhere appears from the record in this case 
that the trial court was asked at any stagp of the 
case to set aside the verdict of the jury, except so 
far as the appellants filed a motion for a new trial, 
which was overruled. No motion in arrest bf judg¬ 
ment, nor any other motion, having for its purpose 
the setting aside of the verdict of the ju|ry, was 
presented to the Court below, except said motion 
for a new trial. Therefore, the effect of these two 
assignments, Nos. 5 and 12, is solely to se^k a re¬ 
view of the action of the Court below in overruling 
the said motion for a new trial. 

It is elementary, as settled by a long line of 
authorities, that the overruling of a motion for new 
trial is not available as an assignment ofj error, 
and that an appellate court will not review such 
action, unless it affirmatively is made to appear 
that there was an abuse of discretion in s<3> over¬ 
ruling such motion. Certainly there is no abuse 
of discretion shown here, and the reeord ik clear 
that there was no such abuse of discretion. | 

See the case of Whelan v. Welch, et al., 50 App. 
(D. C.) 173, where this Honorable Court saidj: 

It is asserted that the court erred ini oyer¬ 
ruling a motion for a new trial based <j>n the 
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assumption that the verdict was not sus¬ 
tained by sufficient evidence. According to 
federal practice this is not assignable as 
error. Mr. Justice Story, as long ago as 
Barr v. Gratz, 4 Wheat. 213, 220 (4 L. Ed. 
553), said that it 4 4 is too plain for argument 
that such a refusal affords no ground for a 
writ of error.” See also Crumpton v. United 
States, 138 U. S. 361,363,11 Sup. Ct. 355,34 L. 
Ed. 958; Wheeler v. United States, 159 U. S. 
523,524,16 Sup. Ct. 93,40 L. Ed. 244; Moore 
v. United States, 150 U. S. 57, 61,14 Sup. Ct. 
26, 37 L. Ed. 996; Brown v. Clarke, 4 How. 
4,15,11 L. Ed. 850; United States v. Daniel, 
6 Wheat. 542, 545,5 L. Ed. 326. 

See also the case of Moore v. U. S., 150 U. S. 57, 
where the Supreme Court, at pages 61-62, said: 

The exception to the denial of the motion 
for a new trial upon the ground that the 
verdict was not supported by the amount and 
character of evidence that is required by 
law, was untenable under the repeated 
rulings of this court. Crumpton v. United 
States, 138 U. S. 361, 365; Wilson v. Everett, 
139 U. S. 616, 621; Van Stone v. Stillwell & 
Bierce Mfg. Co., 142 U. S. 128,134. 

To the same effect see the following cases: 

Fitzgerald v. Dodson, 58 App. (D. C.) 150. 

Ricketts v. U. S., 59 App. (D. C.) 47. 

It is therefore respectfully submitted that there 
is no merit in appellants’ assignments of error Nos. 
5 and 12, and that the same are frivolous. 
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Point V 

! 

The court below properly ruled that evidence of prior con¬ 
victions for violation of the national prohibition act of 
some of these appellants was not a bar to the prosecu¬ 
tion of this indictment and properly admitted such prior 
convictions to affect credibility 

Appellants’ assignment of error No. 6 is directed 
to this proposition and reads as follows: 

6. That the court erred in refusing to 
apply the doctrine of res adjudicate in this 
case, due to the fact that evidence !was ad- 

7 i 

mitted showing convictions sustained by the 
defendants on the same charges set out in 
. the indictment and shown in the evidence in 
this case, and/or, in the alternative, the 
Court erred in admitting such evidence of 
said former convictions and such action was 
necessarily prejudicial to the defendants. 

The appellants seem to contend that these prior 
convictions for violation of the National Prohibi¬ 
tion Act were res ad judicata of the charge of con¬ 
spiracy in the case at bar, involving, among other 
acts, as overt acts of said conspiracy, tlie same 
transactions involved in such prior convictions, 
and in the same breath contend that the Court 
below erred in admitting evidence of such former 
convictions. 

! As has been hereinbefore pointed out, j;he ap¬ 
pellants herein, Moder, Crane, and Posey,! volun¬ 
tarily took the witness stand in their behalf in de¬ 
fense. During the cross-examination of thej appel- 
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lant Crane, he admitted, without objection, that he 
was the Thomas M. Crane who was convicted on 
February 1st, 1931, and sentenced to pay a fine of 
$100. t (Rec. p. 127.) In redirect examination the 
appellant Crane, in answer to a question pro¬ 
pounded by his counsel, testified that this convic¬ 
tion pertained to the premises 1616 East Capitol 
Street, and that he thought it related to the saipe 
charge mentioned in this conspiracy indictment. 
(Rec. p. 127.) During the direct examination of 
the appellant Posey, in answer to a question pro¬ 
pounded by his counsel, the appellant Posey testi¬ 
fied that he was arrested at 620 L Street and was 
convicted and served thirty days (Rec. p. 128), and 
on cross-examination Posey testified, without ob¬ 
jection, that he was the James Posey, who, on July 
2, 1931, pleaded guilty in Police Court, D. C., for 
violation of the National Prohibition Act and 
served thirty days (Rec. p. 130). The appellant 
Moder, on cross-examination, testified, without ob¬ 
jection, that he was the Adolph Rudy Moder, who, 
on May 15, 1931, pleaded guilty in the Supreme 
Court of the District of Columbia, for violation of 
the National Prohibition Act and was fined $50.00. 
(Rec. p. 139). 

The foregoing is the only evidence of prior con¬ 
victions which was admitted in evidence at the trial 

* ¥• 

below against any of these appellants, and this evi¬ 
dence, so far as introduced by the Government, 
was admitted solely for the purpose of impeaching 
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the veracity of the appellants, Moder, Crane, and 
Posey, respectively, they having voluntarily testi¬ 
fied in their behalf. I 

It is elementary that, when a defendant in a 
criminal case takes the stand in his defense, he may 
be asked by the Government, on cross-examination, 
whether he has been previously convicted of crime, 
and that such evidence is admissible to affect his 
credibility as a witness. This evidence vjas, of 
course, offered and admitted, only for that purpose, 
and such evidence is expressly authorized by Sec. 
12 of Chap. 1, of Title 9 of the Code of the District 
of Columbia. 

That such evidence is admissible for such pur- 
pose is so elementary that no further discussion 
seems necessary, and it will suffice to cite tl^e fol¬ 
lowing cases: j 

Murray v. U. S., 53 App. (D. C.) 11$. 

Williams v. U. S 46 P. (2d) 731 (C. C. X 5). 

It should also be observed in this connection that 
all of this evidence as to former convictions was 
admitted without objection, and, upon well settled 
rules of practice, the assignment of error with re¬ 
spect to this evidence, not being predicated ppon 
an exception saved at the trial, can not be j con¬ 
sidered. I 

See the following cases: I 

Norman v. U. S., 20 App. (D. C.) 494-497. 

Evans v. Schoonmaker, 2 App. (D. 0.) 62- 
70. 

Whipple v. Geddis, 25 App. (D. C.) 333-836. 
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Moreover, as we have already seen, the appel¬ 
lant Posey testified on direct examination as to his 
being convicted of one of the overt acts mentioned 
in this indictment, and the appellant Crane, on re¬ 
direct examination, testified that the prior convic¬ 
tion, with respect to which he testified on cross ex¬ 
amination, related, as he thought, to one of the 
overt acts in this indictment, and, of course, hav¬ 
ing themselves introduced such testimony, the ap¬ 
pellants, Posey and Crane, can not now be heard to 
object to the admission of such testimony intro¬ 
duced by themselves, or to the admission of the 
evidence of their prior convictions introduced on 
cross examination to affect their credibility. 

The contention that this evidence was inadmissi¬ 
ble, is entirely without merit. 

The apparent contention of the appellants herein 
that by reason of the proof of these prior convic¬ 
tions the Court below should have applied 4 ‘the 
doctrine of res judicata in this case, due to the fact 
that evidence was admitted showing convictions 
sustained by the defendants on the same charges 
set forth in the indictment and shown in the evi¬ 
dence in this case,” is, of course, absurd. The ap¬ 
pellants are very much in error when they assume,, 
as they do,- that the offenses for which such prior 

convictions were had are the same as the offense 

. \ 

set forth in the indictment herein. Such is very 
clearly not the case. The indictment herein charges 
the crime of conspiracy to commit offenses against 
the United States, whereas each of said prior con- 
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victions were for offenses against the National Pro¬ 
hibition Act; and this is none the less tjrue, in 
view of the fact that the offenses, which Wpre the 
basis of said prior convictions, were* changed as 
overt acts in this indictment. These appellants 
were not tried in the case at bar upon an indictment 
charging as substantive crimes these overt acts, 
but upon an indictment charging the crime of con¬ 
spiracy . 

It has been universally held that conspiracy is a 
separate offense from the substantive offence, and 

i 

that a conviction, or even an acquittal, of ttye sub¬ 
stantive offense, which is one of the overt acts set 
forth in an indictment for conspiracy, is not: a bar 
to the prosecution of such indictment for conspir¬ 
acy. These are wholly separate and distinct 
offenses. 

This proposition was very clearly expressed by 
the Court in the case of Linden v. U. S 2 FI (2d) 
817 (C. C. A. 3), where the Court said: 

Continuing their assertion of former 
jeopardy the defendants maintain that the 
offense of conspiracy to possess liquor un¬ 
lawfully and the offense of possessing liquor 
unlawfully are of common origin, that the 
trial for one involves jeopardy in thej trial 
for the other and that, accordingly, convic¬ 
tion of the lesser offense disposes of the 
greater offense. The crimes are not of com¬ 
mon origin for one arises from the Criminal 
Code and the other from the National Pro- 
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hibition Act. Moreover, it is definitely set¬ 
tled that a conspiracy to commit u crime is 
a different offense from the crime that is the 
object of the conspiracy. United States v. 
Rabinowich, 238 U. S. 78, 85, 35 S. Ct. 682, 
59 L. Ed. 1211. ‘‘Liability for conspiracy 
is not taken away by its success—that is, by 
the accomplishment of the substantive of¬ 
fense at which the conspiracy aims. ’ ’ Eeike 
v. United States, 227 U. S. 131,144, 33 S. Ct. 
226, 229 (Ann. Cas. 1914C, 128); United 
States v. Mitchell (C. C. A.) 229 F. 357, 362; 
Goukler v. United States (C. C. A.) 294 F. 
274. 

The books are filled with a long line of authorities 
upon this well settled rule of law, and it will suffice 
to cite the following cases in support of this propo¬ 
sition of law. 

Enrique Rivera v. U. S., 57 F. (2d) 816 
(C. C. A. 1st). 

Chew v. U. S., 9 F. (2d) 348 (C. C. A. 8). 
Morris v. United States, 7 F. (2d) 785, (C. 
C. A. 8). 

, Arnstein et al v. U. S., 54 App. (D. C.) 199. 

And it makes no difference that the conspiracy 
statute may provide for a greater punishment than 
that prescribed for the substantive offense. 

Clune v. U. S., 159 U. S. 590. 

U. S. v. Stevenson, 215 U. S. 200. 

i 

Moreover, it is respectfully submitted that this 
assignment of error No. 6, is a striking example of 
the many frivolous assignments filed in this appeal 
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by these appellants, as has hereinbefore beeti 
pointed out, and, the same not being based c 
exception saved below, and not having been 
in the Court below, but is attempted to be 
here for the first time, that this assignment of eri'or 
is plainly in violation of the settled rules of prac¬ 
tice, and should not be considered. j 

Point VI 

I 

The assignment of error that the court below had no 
jurisdiction to try this cause is without merit 

The appellants apparently contend that the in¬ 
dictment herein charged an offense against the 
laws of the United States, which offense was triable 
only in an United States District Court, and that 
the Supreme Court of the District of Columbia is 
not such a United States District Court, v 
with jurisdiction to try said indictment. 

This assignment of error is No. 7 of appellants’ 
assignments of error, and is as follows: 

7. The Court erred in holding that the 
Supreme Court of the District of Colunjibia, 
holding Criminal Division No. II, had juris¬ 
diction to try the indictment herein, which 
is solely a United States offense, if any. 

This Honorable Court squarely decided this ex¬ 
act question against the contention of these appel¬ 
lants in the recent case of Pitts v. Peake, 60 App. 
(D. C.) 195, where, in a case under the same Con¬ 
spiracy statute this same question was raised upon 
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habeas corpus proceedings. The facts in the Pitts 
case are identical, in principle, with the facts in 
the case at bar, so far as this question is concerned, 
and are clearly stated in the opinion of this Hon¬ 
orable Court in these words: 

On appeal to this court, petitioner cor¬ 
rectly states that the only question for deci¬ 
sion here is whether the Supreme Court of 
the District of Columbia, holding a criminal 
court, had jurisdiction to try him upon an 
indictment alleging a violation of section 88, 
title 18 U. S. C. A. (Criminal Code, Sec. 37). 
The statute in question makes it a crime to 
conspire to commit any offense against the 
United States, and a subsequent section 
(546) makes the offense triable in the Dis¬ 
trict Court of the United States for the 
appropriate district. * * * 

We therefore reach the conclusion that the 
Supreme Court of the District of Columbia, 
by that name, is the proper tribunal, under 
the acts of Congress, for the trial of offenses 
which outside the District would be triable 
in a District Court, and that therefore the 
denial of the habeas corpus and the dismissal 
of the writ was in all respects correct and 
should be and is affirmed. 

See also upon this proposition the following 
cases: 

Arnstein v. U. S ., 54 App. (D. C.) 199. 

Harlan v. Harlan, 52 App. (D. C.) 98. 

Moss v. U. S 23 App. (D. C.) 475. 

Swift v. U . S., 276 U. S. 311, 324, 325. 
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It may be added that the record in this case shows 
that this question of jurisdiction was not raised at 
the trial below, and therefore it is submitted that 
this assignment of error is not now available to 
these appellants. 

See the case of Thurston v. McLellan, 34 App. 
(D. C.) 294, where the Court, at page 297, saiil: 

This paragraph, if it be available a^ a de¬ 
murrer at all, was not acted upon in the trial 
court; nor was any question as to the juris¬ 
diction suggested or decided . Considering 
the allegations of the bill and the relief 
prayed, the objection, if ever available, 
clearly comes too late. Tyler v. Modes, 13 
App. D. C. 428-442. 

To the same effect see the following cases: 

U . S. ex rel. Laws v. Davenport, 34 App. 

. (D. C.) 502. 

Jenkins v. U. S., 58 F. (2d) 556 (C. C. 
A. 4). I 

Point VII 

The assignment of error alleging improper argument on 

the part of the assistant United States attorneys is 

wholly without merit 

This is appellants’ assignment of error ^o. 8, 
which reads as follows: 

“8. Improper argument of the Assistant United 
States Attorneys.” 

The record in this case discloses no objection 
made by any of these appellants in the trial below 
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to any remarks of counsel for the Government, in 

their argument to the jury, nor any exception 

* 

saved with respect to any such alleged improper 
argument. As a matter of fact the record in this 
case contains no part of the argument of counsel, 
and, in view of this unwarranted and frivolous as¬ 
signment, it is proper to state that none of the 
arguments of counsel below were reported by the 
stenographer at the trial, and no single exception 
was made to any word of the argument of counsel 
for the Government at the trial below. 

It is respectfully submitted that this assignment 
No. 8 is so utterly frivolous, so manifestly without 
merit, and so patently not based upon the record, 
that it should be wholly disregarded. 

It is well settled that an appellate court will not 
consider, on appeal, assignments of error which 
are not based upon an objection duly made to a 
ruling at the trial below and an exception duly 
saved to such ruling, as disclosed by the record. 

See the case of Mendleson v. U. S 60 W. L. R. 
(D. C. App.) 380, where this Honorable Court, in 
discussing an assignment of error alleging im¬ 
proper remarks by the prosecuting attorney, at 
page 381, said: 

But even if this were otherwise, the rec¬ 
ord does not show that any exception was 
taken to the remarks of the court, which in 
itself would make it improper to review the 
question. See our opinion in Norman v. 
United States (20 App. D. C. 494, 497), in 
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which we said: “It would not be 
court or to the jury, or to the 
cause, to permit it (the court’s 
pass unchallenged at the time, and 
account of it to seek reversal in 
late tribunal.” 

See also the following cases: 

Norman v. U. S 20 App. (D. C.) 

Evms v. Schoonmdker, 2 App. (D. 

Whipple v. Geddis, 25 App. (D. 

Where a defendant on trial in a criminal case 
feels aggrieved at any remark made by the prose¬ 
cuting attorney in his argument to the jury, it is 
his duty, then and there, to bring such alleged im¬ 
proper remark to the attention of the Court by 
proper objection and to ask for a mistrial or that 
the court direct the jury to disregard any such im¬ 
proper remark, and in the absence of such pro¬ 
cedure, such defendant can not make such alleged 
improper remarks the basis of an assignment of 
error. Moreover, this assignment of error njiakes 
no attempt to point out what portion of the Argu¬ 
ment of counsel for the Government the appellants 
herein contend was improper. Neither the Court 
nor counsel can divine what comments are objected 
to. Such assignments have always been held to be 
untenable. 

See the case of Crumpton v. U. S., 138 U. S. 361, 
where the Supreme Court, in discussing a similar 
assignment of error alleging improper remark^ by 

156724—33-7 
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the prosecuting attorney, held such assignment of 
error untenable, saying, at page 364: 

No objection was made at the time to argu¬ 
ment, nor was the court requested to inter¬ 
rupt it, or caution the jury against its force; 
and no exception appears to have been taken. 
There is no doubt that, in the excitement of 
an argument, counsel do sometimes make 
statements which are not fully justified by 
the evidence. This is not such an error, how¬ 
ever, as will necessarily vitiate the verdict 
or require a new trial. It is the duty of the 
defendant’s counsel at once to call the at¬ 
tention of the court to the objectionable re¬ 
marks, and request its interposition, and, in 
case of refusal, to note an exception. Thomp. 
on Trials, Sec. 962. 

See also the following cases: 

Woods v. U . S., 174 Fed. 651 (C. C. A. 5), 
Lorenz v. U. S ., 24 App. (D. C.) 337. 

Lau v. U. S ., 13 F. (2d) 975 (C. C. A. 8). 

In the case at bar there is nothing in the record 
to show that these appellants, or any of them, 
brought any alleged improper remark of the Dis¬ 
trict Attorney to the attention of the Court below, 
and as a matter of fact that was not done, and there 
being no exception in the record upon whieh to 
base this assignment, it is submitted that the 
assignment of error No. 8 is not well taken. 
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Point VIII | 

I .• r 

The assignment of error alleging that the court below 
erred in admitting evidence not shown to be connected 

with these appellants is without merit j 

I 

This is covered by appellants 5 assignment of 
error No. 11, which reads as follows: I 

11. The Court erred in permitting evi¬ 
dence not shown to be connected with these 
five defendants to be introduced against 
them. 

This assignment of error, likewise, is so general 
in its form, and so wholly fails to point oiit what 
evidence is objected to, that, for the reasons here¬ 
inbefore stated under Point III of this brief, which 
are here reiterated, it is respectfully submitted 
that the same should be wholly disregarded as friv¬ 
olous. Moreover it does not purport to be based 
upon any exception in the record and is here raised 
for the first time, and the appellee respectfully sub¬ 
mits that it is frivolous and without merit 

The indictment in this case charged thirty-six 
several defendants therein named, including these 
appellants, with having conspired together, and 
with one Daniel and one Crismond, to commit sev¬ 
eral hundred offenses against the United ^States. 
Although twenty-one of said defendants had 

j 

pleaded guilty to said indictment before the trial 
of this indictment, and only thirteen of said de¬ 
fendants were put to trial, it became the duty -of 
the Government to first prove the conspiracy as 
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charged, that is, the exact conspiracy set forth in 
this indictment, not a part of it, or another con¬ 
spiracy. It, therefore, was incumbent upon the 
Government to prove the unlawful association and 
combination of all of the thirty-six defendants in 
this conspiracy as charged, and having thus es¬ 
tablished by proper proof the existence of the con¬ 
spiracy as charged, the Government was required 
to connect up these appellants with that conspiracy 
by satisfactory proof. 

In the proof of this case against these appellants, 
it thus was incumbent upon the Government to 
prove by satisfactory proof the several acts of 
those other defendants who were not on trial, but 
who had pleaded guilty to the indictment, in so far 
as such acts tended to prove the existence of the 
conspiracy charged, and, of course, in the very na¬ 
ture of things, many of the acts in proof of the 
conspiracy, may not have been directly connected 
with these appellants. If there be sufficient proof 
of the conspiracy as charged, and sufficient proof 
of the connection of these appellants with that con¬ 
spiracy, the verdict below was correct. The appel¬ 
lants herein seem to have fallen into the error of 
assuming that each act or piece of evidence tend¬ 
ing to prove the conspiracy must be connected up 
with these appellants, in order for the same to have 
been admissible against them. That, of course, is 
not the law, and never has been the law. It is the 
settled law, however, that having proved the exist- 
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ence of the conspiracy, as charged, these appel¬ 
lants could be convicted of such conspiracy, if it 
be established by satisfactory proof that they knew 
of such conspiracy being on foot and took some 
part in aiding or assisting in its execution, and it 
matters not at what stage they came into the con¬ 
spiracy or unlawful enterprise. I 

These appellants seem to have wholly ffiiscon- 
ceived the theory of this case, and to have over¬ 
looked that the gravamen of the charge is the con¬ 
spiring together to accomplish the unlawful design. 

Sec. 37 of the United States Criminal Code 
(Title 18, Chap. 4, Sec. 88, p. 125), provides jthat if 
two or more persons conspire to commit any <j)ffense 
against the United States and one or more df such 
parties do an act to affect the object of that con¬ 
spiracy, all such persons are guilty of the crime of 
conspiracy. It is the unlawful combination that 
is the essence of the offense. The law recognizes 
that in union there is strength. The offense for 
which these appellants were convicted was the un¬ 
lawful combination to commit the various offenses 
set out in the indictment, and not the several overt 
acts. The crime of conspiracy is a partnership in 
crime, and the acts and declarations of each inem¬ 
ber thereof during the conspiracy are the acts and 
declarations of all; and all who take part in the 
execution of such conspiracy at any stage thereof, 
or who, with knowledge of the unlawful undeikak- 
ing, encourages, advises, counsels, or assists id its 
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prosecution becomes a conspirator, and are bound 
by the acts of all the members during such conspir¬ 
acy and in execution of it. 

For an interesting and full discussion of the law 
as to the necessary proof required in trials for 
conspiracy see the case of United States v. Nunne- 
maclfier, 27 F. Cas. No. 15902 (E. D. Wis.).. 

See also: 

U. S. v. III. Alcohol Co., 45 F. (2d) 145 (C. C. 

A. 2). 

U. S. v. Green, 146 F. 803 (D. C., S. D. Ga.). 
U. S. v. Olmstead, 5 F. (2d) 712 (D. C., W. D. 

Wash.). 

It is the law that an overt act of one of the con¬ 
spirators, done during the progress of the con¬ 
spiracy, is the act of all of the conspirators and is 
binding upon all. It necessarily follows, therefore, 
that evidence as to the various overt acts of each of 
the thirty-six defendants below was admissible 
against these appellants, even though these appel¬ 
lants did not join in all of said acts. 

See the case of Bannon et al. v. U. S., 156 U. S. 
464, where, at page 469, the Supreme Court said: 

It has always been, however, and is still 
the law, that, after prima facie evidence of 

an unlawful combination has been intro- 

. . ..... ■ 

duced, the act of any one of the coconspira- 
J tors in furtherance of such combination may 
be properly given in evidence against all . 
i To require an overt act to be proven against 

: every member of the conspiracy, or a dis^- 
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tinct act connecting him with the combina¬ 
tion to be alleged, would not only be an 
innovation upon established principles but 
would render most prosecutions fop the of¬ 
fence nugatory. 

And in the case of TJ. S. v. Rabinowich, 2£8 U. S. 
78, in discussing this principle, the Supremp Court, 
at page 86, said: 

Nor need it appear that all the conspira¬ 
tors joined in the overt act . | 

See also to the same effect the following cases: 

Davis v. U. S., 2 F. (2d) 253 (C. C. I. 5). 
Chew v. U . 8., 9 F. (2d) 348-353 (C. Q. A. 8). 
U. S. v. Olmstead, 5 F. (2d) 712 (D. C., 
W. D. Wash.). 

Morris v. TJ. S., 7 F. (2d) 785 (C. C. A. 8). 

That the evidence of the acts and declarations of 
the other defendants during the progress of the 
conspiracy was properly admitted in evidence, as 
against these appellants, see the case of Matron v. 
TJ. S., 8 F. (2d) 231 (C. C. A. 9), where the Court, 
at page 257, said: j 


It is elementary that, where there is| proof 
of a conspiracy, the act or declaration k)f one 
of the parties thereto in reference to the 
common object may be given in evidence 
against the others. 

See also upon this proposition the following 
cases: 

Van Riper, v. U. S., 13 F. (2d) 961 (C. C. 
A. 2). 

Sullivan v. U. S., 7 F. (2d) 255 (C. C. A. 8). 
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Moreover, it is the law that it is not necessary 
that each of the conspirators take part in the va¬ 
rious acts of the conspiracy, or that they even know 
of all of the overt acts. 

See an excellent statement of this rule in the case 
of U. S. v. Newton, 52 Fed. 275, (D. C., S. D. Iowa), 
where, at page 282-3, the Court said: 

It is not essential, however, to the exist¬ 
ence of a conspiracy that each conspirator 
shall have knowledge of all the details of the 
conspiracy. The conspiracies, from the na¬ 
ture of the case, must be very few in which 
all the details that enter into the conspiracy 
or into the methods of its operation are 
known to all the members of that conspiracy. 
"Where the conspiracy includes many mem¬ 
bers it is practically impossible that each 
member shall be advised of all such details. 
And it is sufficient to render the person lia¬ 
ble as a conspirator that he has knowledge 
of the common design or purpose of the con¬ 
spiracy, and actively assents thereto, and as¬ 
sists in carrying said common purpose and 
design into execution by the common means 
agreed upon or practiced for so executing 
the conspiracy. 

To the same effect see the following cases: 

A. Guckenheimer v. Z7. S., 3 F. (2d) 786 
(C. C.A.3). 

Loftus v. U. S ., 46 F (2d) 841 (C. C. A. 7). 

It moreover has been held that all of the con¬ 
spirators need not be acquainted with one another, 
or that they ever meet together: 
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TJ. S. v. Allen, 4 F. (2d) 688-691 (C. C. 

A. 7). 

U. S. v. Richards, 175 Fed. 911 (C. C. A. 8). 

JezewsU v. TJ. S., 13 F. (2d) 599-602 (C. 

C. A. 6). | 

j 

It is well settled that all of the conspiratojrs need 
not have been in the conspiracy from its inception, 
and that any one coming into the conspiracy dur¬ 
ing its progress is bound by the acts of his cocon¬ 
spirators committed in furtherance of thle con¬ 
spiracy before he so joined the conspiracy, aijid that 
the evidence of such acts before he joined the con¬ 
spiracy are admissible as against the one so joining. 

U. S. v. Olmstead, 5 F. (2d) 712 (p. C., 
W. D. Wash.). 

Morrow v. U . 8 11 F. (2d) 256-259 (C. C. 

A. 8). 

Van Riper v. 77. S. 13 F. (2d) 961-9^7 (C. 

C. A. 2). I 

Johnson v. TJ. S 5 F. (2d) 471-^75 (C. C. 

A. 4). 

Rudner v. U. S., 281 Fed. 516-520 (C. C. A. 

6 ). 

Moreover, the record shows that no 
was taken in the case below covering this 
ment, and for the reasons set forth under 
VII of this brief, and upon the authorities 
cited, to which reference is hereby made, 
signment of error can not be availed of by these 
appellants. 



It is, therefore, respectfully submitted that! this 


assignment of errors No. 11 is without merit. 
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Point IX 

The assignment of error attempting to infer that the trial 
below involved an unconstitutional use of the conspiracy 
statute is without merit and frivolous 

This point is covered by appellants’ alleged as¬ 
signment of error No. 13, which reads as follows: 

13. That since the passage of the Act of 
January 15, 1931, amending the National 
Prohibition Act, a prosecution for conspir¬ 
acy to violate said Act involves cruel and un¬ 
usual punishment and is an unconstitutional 
use of said conspiracy statute and is opposed 
to public policy as set forth in said Act of 
January 15, 1931. 

It is respectfully submitted that this alleged as¬ 
signment is nothing but a mere abstract statement 
of an alleged proposition of law; it is in no sense an 
assignment of error; it points out no error of law 
in the trial below; it is based on no objection raised 
in the trial below; it is based upon no exception 
saved by the appellants; and lastly it is not based 
upon the record in this ease. Moreover, it asserts 
as an alleged proposition of law, what patently is 
not the law. 

This alleged assignment is still another example 
of an insufficient and frivolous assignment of error, 
and what was said on this subject and the authori¬ 
ties there cited, under Point III of this brief, are 
here reiterated, and the appellee respectfully sub¬ 
mits that this assignment of error should be wholly 
disregarded. 
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In the case of Davis v. Harper, 14 App. (D. C.) 

463, this Court had before it, on appeal, [several 
assignments of error setting forth, in no les^ degree 
than does this assignment No. 13 in the base at 
bar, abstract propositions of law, and this Honor¬ 
able Court, at page 467, made these observations: 

These assignments are so plainly improper 
and insufficient that we would be justified 
in dismissing them summarily from our con¬ 
sideration. So far as they are dissociated 
from the evidence and the facts in the case, 
they are no more than abstract propositions 
of law. And this court has not been organ- * 
ized to pass upon abstract propositions of 
law. It does so only in the determination 
of concrete cases. 

See also the following case: Mazza v. Russell, 47 
App. (D. C.) 87. j 

Moreover, the alleged propositions of l^w set 
forth in this assignment of error is an erroneous 
statement of the law. The appellants hereir^ refer 
to the act of January 15,1931, which is Chapter 29 
of 46 U. S. Statutes at Large, page 1036. 
statute amends the Jones Act (so-called), 

473 of 45 U. S. Statutes at Large, page 
providing, in effect, that the sentences for thb sale, 
manufacture, and transportation of intoxibating 
liquor in an amount of not more than one gallon, 
within certain limitations, shall not exceed a| $500 
fine or imprisonment for six months, whereas the 
Jones Act,* supra, provided a maximum sentence 
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for such offenses of imprisonment for five years 
or $10,000 fine. The appellants argue that, by rea¬ 
son of the fact that the Act of January 15, 1931, 
prescribes lesser penalties than the penalty pre¬ 
scribed by the conspiracy statute (Sec. 37 of U. S. 
Criminal Code —; Sec. 88, Chap. 4, Title 18, TJ. S. 
Code), the use of the conspiracy statute to try de- . 
fendants for a conspiracy involves cruel and un¬ 
usual punishment, and is, therefore, as they allege, 
unconstitutional. That contention is, of course, 
absolutely unsound and directly in the face of the 
decisions of the Courts of the highest authority. 

This question has, in effect, already been cov¬ 
ered by a portion of the argument and the author¬ 
ities cited under Point V of this brief. The 
Supreme Court has decided this question against 
the contention of these appellants. 

See Clune v. U . S., 159 U. S. 590, where the Su¬ 
preme Court said, at page 595: 

A conspiracy to commit an offence is de¬ 
nounced as itself a separate offence, and the 
punishment therefor fixed by the statute, 
and we know of no lack of power in Con¬ 
gress to thus deal with a conspiracy. What¬ 
ever may be thought of the wisdom or pro¬ 
priety of a statute making a conspiracy to 
do an act punishable more severely than the 
doing of the act itself, it is a matter to be 
considered solely by the legislative body. 
Callan v. Wilson, 127 TJ. S. 540, 555. The 
power exists to separate the conspiracy from 
the act itself and to affix distinct and inde¬ 
pendent penalties to each. 
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See also: 

U. S . v. Stevenson, 215 U. S. 200. 

Hurwitz v. U. S., 60 App. (D. C.) 298. 

Moreover, the record in this case elearlyl shows 
that this question was not raised in the Court below, 
and, it not having been there raised and presented 
to the trial court, this assignment now conies too 
late when raised for the first time on appeal.) 

Howard v. TJ. S., 58 App. (D. C.) 179.) 

i 

It is respectfully submitted that the appellants’ 
assignment of error No. 13 is without merit and is 
frivolous. 

CONCLUSION 

! 

For the foregoing reasons the appellee herein re¬ 
spectfully contends that there is no merit in any of 
the appellants’ assignments of error, and that no 
error was committed by the Court below, and re¬ 
spectfully urges that the convictions of the appel¬ 
lants should be affirmed. 

Respectfully submitted. | 

Leo A. Rover, 

United States Attorney, 
Harold W. Orcutt, 

Assistant United States Attorney, 

James R. Kirkland, 

Assistant United States Attorney, | 
Attorneys for the Appellee . 
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